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The mechanisms of interaction between state power and opposition in European
countries have passed through various channels of formation and development. According to
this criterion, the states of Europe can be divided into stable democr acies with long traditions
and young democr acies, the formation of which took place at the turn of the 80-90s of the
twentieth century respectively. Thefirst group includes France, Spain, Portugal, Great Britain,
the Benelux countries and the Scandinavian countries. To the second — the states of Central
and Eastern Europe: Poland, Slovakia, Romania, Bulgaria, Hungary, the Baltic states, and the
Czech Republic. Among the countries of Central and Eastern Europe that have embarked on
the path of democratization, the Republic of Poland stands out first.

This article analyses the legal status of the opposition in Ukraine and the Republic of
Poland. Noteworthy, the authors of this article also studied the peculiarities of the legislative
regulation of the opposition in the Federal Republic of Germany in the context of the
experience for these states.

Special attention is focused on the fact that the legal regulation of the mechanisms of
interaction between the state authorities and the opposition takes place mainly at the level of
Standing Orders or Rules of Procedure, which regulate the status of a minority. It has been
established that in Ukraine and the Republic of Poland there is no legislative regulation of the
status of the opposition and opposition activities at the level of a specially adopted law but the
opposition receives state support from the official state authorities.
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It has been proven that a properly institutionalized opposition with a clear legal status
and appropriate constitutional and legislative guarantees will enable the introduction of
quality relations in cooper ation with public authorities. The authors of this article focus on the
fact that in Ukraine and the Republic of Poland it is necessary to clearly enshrine at the
legislative level the legal status of the opposition at the level of a special law. The authors prove
that the political and legal mechanisms of inter action between the gover nment and the opposi-
tion are: 1) negotiations, including through politicians of foreign countries and representatives
of international organizations, 2) round tables; 3) political consultations; 4) conclusion of
political and legal agreements (agreements, memor anda, universals); 5) appeal to inter national
institutions (Venice Commission, Council of Europe, OSCE, etc.).

Key words : the state power, parliamentary opposition, democratic transformation,
Venice Commission, the legal status.

Formulation of the problem.The institution of political opposition is a necessity for the
development of a democratic and civil society in a period of democratic transformation. Not only is the
opposition called upon to protect the rights and freedoms of citizens, represent the rights and interests of
minorities but also to ensure a balance between representatives of political parties.The lack of legislative
framework of a legal nature for the basis of interaction between the state and the opposition led, at one
time in practice in different countries to the use of political and legal mechanisms that did not meet the
requirements of the society. A similar situation developed in Ukraine during the palitical crisis between
2013-12014. Today, in Ukraine as well as in the Republic of Poland, the constitutional and legal status of
the opposition is not sufficiently regulated, as there is no legal framework for the operations of the
opposition in these countries. Opposition activities in these states are regulated at the level of standing
orders adopted by the legislative bodies.

Analysis of the problem research. The opposition is inextricably linked with the government. A
large number of scholars from various fields of knowledge and specialties addressed the issue and
problems of interaction between the government and the opposition in their doctrinal studies, which
indicates a fairly high degree of scientific study of the opposition and its legal nature. Among them are
well-known Ukrainian scientists, such as: S. Bondar, N. Zhuk, 1. Zarytska, D. Zubrytska, L. Kochubey,
O. Kukuruz, O. Sovgirya and Polish scientists: S. Bozyk, G. Koksanowicz, A. Szmyt.

The purpose of the article is to carry out a comprehensive and comparative analysis of the legal
status of the opposition in Ukraine and in the Republic of Poland in terms of prospects for reforming and
improving the legal framework of such interaction between government and the oppasition.

The main material.One of the basic characteristics of modern developed democracies is the
existence of a legal support framework for the opposition as a main counterweight to the possible seizure
of state power.

According to the Polish Small Encyclopaedia of Political Knowledge, the term opposition denotes
political groups or parties opposing the policy conducted by the government. There are two types of
opposition — parliamentary opposition, made up of parties or groupings with representatives in parliament,
and non-parliamentary opposition —which is not represented in parliament [1, p. 187].

The existence of the ingtitution of political opposition is impossible without demaocratic transformation.
Therefare, in 2008 a resolution was adopted at the level of the Parliamentary Assembly of the Council of
Europe, which approved the procedural guidelines on the rights and responsibilities of the oppaosition in a
democratic parliament. According to the resolution, “political opposition, both inside and outside parliament, is
an extremey important component of the effective exercise of democracy. Empowering the parliamentary
opposition will contribute to the effectiveness of representative demaocracy and political pluraism, and enhance
the support of citizens and their confidence in effectively functioning institutions.
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It is worth noting that the above principles of interaction between the government and the
opposition, in foreign countries, have long been an integral part of political life. For example, the states of
the former Warsaw Pact, which were part of the so-called “socialist camp” orbit (Poland, the Czech
Republic, Slovakia, Hungary, etc.) in which the implementation of these principles, during the transition to
new forms of government, became the foundation of effective democracies. modern Europe. It is essential
to agree with L. Shevtsova that “such a policy has become the main guarantor of post-totalitarian
transformation, relieved tensions from still weak institutions, limited the level of conflict and contributed
to the formation of a whole system of relations between the government and the opposition” [2, p. 82].

Despite the adoption of European standards on the legal framework of the opposition, in Ukraine
and in the Republic of Poland thereis no legislative regulation of its activities at the level of constitutions.
The legal status of the opposition in these states is enshrined at the level of standing orders as hormative
legal acts.

The legal provisions of the Constitution of the Republic of Poland of 1997 do not directly refer to the
ingtitutiondization of the parliamentary opposition. However, on the basis of the constitutional principles, we
can define the basic constitutional framework for the functioning of the oppasition. The congtitutional and legal
principles of the functioning of the parliamentary oppasition are determined by the principles of a democratic
sate ruled by law, representation, separation of powers and political pluralism. These principles guarantee the
functioning of a political opposition in a democratic state ruled by law, both with parliamentary and non-
parliamentary representation. The creation and functioning of palitical groups are also an indication of the
principle of civil society and the legal representation of the nation through representatives, including the
opposition, in the dructures of the parliament. In the political science aspect, the functioning of the
parliamentary opposition is also a reflection of the society’ s approach and political preferences.

One of the signs of the legal form of institutionalization of the parliamentary opposition in Poland is
the right to create specific organizational structures in the form of parliamentary group in the Sejm of the
Republic of Poland as well as senate group in the Senate of the Republic of Poland. The rules for the
creation and operation of deputy and senatorial group are set out in the provisions of the Act of May 9,
1996 on executing of the mandate of deputy and senator and, the resolution of the Sgm of the Republic of
Poland of July 30, 1992. Standing Orders of the Seim and resolution of the Senate of the Republic of
Poland of November 23, 1990 Rules and Regulations of the Senate. When analysing the legal provisions
specifying the tasks of parliamentary group and their participation in the performance of the functions of
the Sgm and the Senate, it should be assumed that opposition groups have the ability to influence the
ongoing work of parliamentary chambers.

One of the de lege ferenda conclusions made by the Polish constitutionalist S. Bozyk is theinclusion
in the fundamental law of the content concerning the existence of legal forms of deputies and senators
associations [3, p. 300]. It should be noted that granting a legal status to parliamentary and senatorial
associations would provide a congtitutional guarantee for the functioning of “minority” groups (oppo-
sitional groups) [4, p. 300]. Such a solution, in the case of high polarization of parliamentary forces, may
constitute an effective mechanism of internal parliamentary influence of the opposition forces on theruling
party. An important element of the parliamentary opposition’s participation is also representatives of
opposition groups in the work of standing and extraordinary committees. Polish system practice adopted
the so-called “ parities” guaranteeing the participation of representatives of minority parties. Consideration
should be given to the introduction of legal regulations guaranteeing the participation of representatives of
opposition forces in the work of internal organs of parliamentary chambers. Furthermore, it should be
assumed that both constitutional and statutory provisions guarantee the participation of the parliamentary
opposition in the legislative process, both through the right of legislative initiative or through voting on the
reection of the presidential veto. The powers of the parliamentary opposition can be exercised not only
under the ordinary legislative procedure, but also through specific | egislative processes.

The provisions of the Standing Orders of the Seim and the Rules and Regulations of the Senate, by
defining the role and tasks of deputies and senators groups, indirectly guarantee the participation of the
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parliamentary opposition in the performance of its function which consistsshaping the personal
composition of state authorities.

It is worth pointing out that in accordance with the provisions of the Act of 22 June 2016 on the
National Media Council, the directly guarantees opposition groups participation in forming the
composition of the National Media Council. The applied normative solution should be considered desirable
in terms of guaranteeing the opposition’s right to shape the compasition of state authorities.

However, in Ukraine guarantees, rights and mechanisms of interaction of the parliamentary
opposition with state authorities were vested in the original Verkhovna Rada of Ukraine which provided
regulation within its structural subdivisions and subsequent editions of the Law of Ukraine “on Rules of
Procedure of the Verkhovna Rada of Ukraine”. But it was withdrawn on the basis of Law Ne 2600-VI of
08.10.2010 [5]. At the same time, another mechanism of interaction between the opposition and
government to guarantee opposition activities was through the possibility of forming an opposition
government. This was provided for by, Article 72 of the Law of Ukraine“On the Rules of Procedure of the
Verkhovna Rada of Ukraing” which provided that “the parliamentary opposition after the formation of the
Verkhovna Rada of the Cabinet of Ministers of Ukraine may form an opposition government from among
the deputies of the parliamentary opposition.” The contradiction of the norms of the then version of the
Law of Ukraine “On the Rules of Procedure of the Verkhovna Rada of Ukraine’ is that it allowed the
creation of several parliamentary oppositions, nevertheless, it also provided for the formation of only one
opposition government.

Today, the regulation of the opposition in Ukraine is provided for in the Rules of Procedure of the
Verkhovna Rada of Ukraine: the right to convene an extraordinary session of the Verkhovna Rada,
indicating the agenda (Article 11); initiating the issue of responsibility of the Cabinet of Ministers of
Ukraine (Article 231); the possibility of forming temporary commissions of inquiry (Article 85); the
opportunity to appeal to the Congtitutional Court of Ukraine with a congtitutional petition and a
constitutional appeal (Article 108) [6].

A past political conflict between the branches of government and opposition forces in Ukraine was
being considered by the Parliamentary Assembly of the Council of Europe. On 19 April 2007, the
Parliamentary Assembly of the Council of Europe adopted Resolution 1549 (2007) “Functioning of
democratic institutions in Ukraine”, in which it expressed its concern about the political developments in
Ukraine at thetime [7]. In addition, “the Assembly stressed that the crisisin Ukraine was also the result of
the hasty and incomplete constitutional and political reforms of 2004, which amended the Constitution of
Ukraine without regard to the Venice Commission’s reservations and without a broad public debate in the
country.” At the same time, the Assembly recognizedthe achievements of the Orange Revolution, which
allowed Ukraine to establish fundamental democratic freedoms: this led to the country acquiring freedom
of speech and media, freedom of assembly, freedom of political participation and opposition, as well as a
vibrant civil society.

It should be noted, that among the main recommendations of the resolution to the authorities in
Ukraine, first and foremost: “1) renewal of the draft reform of the Constitution of Ukraine, in close
cooperation with the Venice Commission, in order to improvethe Basic Law of Ukraineand bring it in line
with European standards.” Such as, mandatory mandate, justice and prosecution; 2) adoption and
enactment without further delay of basic constitutional laws (laws on the Rules of Procedure of the
Verkhovna Rada of Ukraine, on parliamentary temporary special and investigative commissions, on central
executive bodies, on parliamentary opposition, on referendum, etc.); 3 change the system of elections to
the Verkhovna Rada, by introducing open party lists in which voters can indicate their preferences for
specific candidates included in the party lists proposed by political parties (blocs), and by dividing the
country into different constituencies; 4) reforming the judiciary on the basis of creating an independent and
efficient judiciary in Ukraine; 5) reform of the criminal justice and law enforcement agencies and taking
active legislative and practical measures to combat all forms of corruption, including political corruption”.

Some of the positive impacts of the norms contained in the provisions of normative acts on the
functioning of the parliamentary opposition are the regulations contained in the Fundamental Law of the
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Federal Republic of Germany, the regulations of the Bundestag and the Bundesrat, and the norms of
certain laws, such as the law “On the Federal Constitutional Court” [8]. The availability of legal
instruments specified in German normative acts has a positive effect on the role and active participation of
the parliamentary oppasition.

The well-known politician G. Kretschmer cites the provisions of the new constitution of the state of
Schleswig-Holstein of June 13, 1990, Article 12 of: “(1)Parliamentary opposition is an important part of
parliamentary democracy. The task of the opposition is to control and criticize government programs and
decisions. Therole of the opposition is to prepare alternative solutions and proposals as a counterweight to
the deputies and factions on which the government is based. Therefore, she is entitled to political equal
opportunities. (2) The head of the largest non-governmental faction is the leader of the opposition “ [9,
p. 116]. And in the constitution of the Free and Hanseatic cities of Hamburg, due to an amendment to the
Constitution of February 18, 1971, Article 23a was introduced into the Hamburg constitution. It states: “(1)
The opposition is an important part of parliamentary democracy. (2) Its constant task is public criticism of
the government program in principle and in detail. It is a political alternative to the government majority”
[10, p. 115].

An interesting structure in the German Bundestag is the Council of Elders. In accordance with the
provisions of the Rules of Procedure, “the Council of Elders consists of the Chairperson, Chairperson’s
deputies and twenty-three deputies nominated by parliamentary factions. The convening and management
of the council is entrusted to the Chairperson.At the request of any parliamentary faction (including the
opposition), Chairpersonis obliged to convene a council of elders. “ It is worth noting that minority rights
in Germany are well protected. This is evidenced by the conclusion of the Federal Constitutional Court of
Germany on the government’s violation of oppasition rights. It emphasizes that the Federal Government is
using its material and financial resources to fight the opposition. However, according to experts from the
Federal Constitutional Court of Germany, the government must be neutral, otherwise it violates the
congtitutional principle of equality. Specifically, the Federal Constitutional Court of Germany emphasized
that the government has no right to fight the opposition, in any form to express a negative or contemptuous
attitude towards at” [11].

Case in point was the formation of too broad oppositions in 2014, when the results of the
parliamentary e ections managed to form a coalition of the two largest parliamentary factions of the Social
Democratic Party of Germany (SPD) and the Christian Democratic Union and the Christian Social Union
(CDU/ CS).). According to 631 members of the Bundestag, 504 joined the coalition [12].

Conclusions. Along with the firm belief in the need for constitutional changes and the adoption of a
special law on the opposition in Ukraine and the Republic of Poland, we believe that this will preserve
political diversity, provide a real opportunity to elect government officials with alternative views, free
expression and criticism of public authorities, control over the activities of the government, as well as
constructive interaction between the oppasition and the government.

In our opinion, for successful interaction of the opposition with public authorities important political
and legal mechanisms of such interaction should be: 1) negotiations, including through politicians of
foreign states and representatives of international organizations; 2) round tables; 3) political consultations;
4) conclusion of political and legal agreements (agreements, memoranda, universals); 5) appeal to
international ingtitutions (Venice Commission, Council of Europe, OSCE, €c.); 6) joint speeches and
debates streamed on both national and internet channels.
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ITPABOBUM CTATYC MAPJIAMEHTCBHKOI OITO3UIIIT B YKPATHI
TA PECIYBJIKH HOJIBIIA: TIOPIBHSIJIbHO-ITIPABOBUM AHAJII3

MexanizMu B3a€MoAii ep:KaBHOI BJIAAM TA ONO3ULII y €BpONeiicbKUX depaaBaxX NMPOHILUIM CBii
LIISX CTAHOBJEHHA TAa PO3BUTKY. 3a IMM KpHTepieM Aep:kaBu €BponM MOKHA NOTIIMTH Ha CTaJi
JAeMOKPpATii 3 6araToJiTHIMU TpaJaMIisIMH Ta MOJIOJI JeMOKPATIii, CTAHOBJIEHHS SKMX Bif0yJjiocsa Ha Mexi
80-90-x pokiB XX croairrsi. lo mepmoi rpynu moxHa BigHectn ®panuiro, Icmaniro, IMopryradiro,
BeaunkoOpuranil, kpainm Benimokcy ta CkanauHaBcbki aep:kaBu. Jlo Apyroi — aepskaBHM CXixHOI
€pponu: [oasmy, CiaoBayunny, Pymyniro, Boarapir, Yropmuny, nepxasu bantii, Yexiro. 3 uncna
kpain LHenTpansHo-CxigHoi €Bpony, fiKi BCTYNWIM Ha HLIAX AeMoKpaTH3anii cepen sikux Pecmy6uiika
IHoanma cTanga nepuoro.

B cratri 31ilicHeH0 aHAJIi3 111010 MPaBOBOro cTaTyCy ono3uuii B Ykpaini Ta Pecnyouiku IToabuia.
ABTOpaMM CTATTIi TaKoXK OyJ0 JAOCIIKEHO 0CO0JMBOCTI 3aKOHOJABYOI0 PeryJIOBAHHA OMO3ULIT Yy
®enepaTuBHiil Pecnyouini HiMmeuunHu B KOHTEKCTI JOCBiAY /1l IMX JAePKaB.

3ocepen:keHo yBary Ha TOMY, 10 IPaBOBe PeryJjlOBaHHs MeXaHi3MiB B3aeMojii Jep:kaBHOI BJIaAN
Ta ono3uuii Bin0yBaeTbcs mepeBaskHO Ha piBHI PernaMeHTiB map/jameHTIB, B AKHX BPeryJbOBY€ThCS
cratyc MeHwocTi. BeranoBiieHo, mo B Ykpaini tTa B Pecmy6uini Iloabma BincyTHe 3axoHomaBue
PeryJiloBaHHsl CTATYCY ONO3MUII Ta ONO3UIIHHOI AisILHOCTI HA PiBHI cHewiaJbHO NPUHHATOrO 3aKOHY,
NpoTe ONMO3ULIsA OTPUMYE JepPKaBHY NIATPUMKY 3 00Ky odiniiiHoi qep:kaBHOI BJaIH.

JoBeneHo, 110 HATeKHUM YHHOM iHCTHUTYIi0JIi30BaHA ONMO3UILIA 3 YiTKMM MPaBOBHM CTATYCOM Ta
HAJICKHUMM KOHCTUTYUiHHMMHM Ta 3aKOHOAABYMMH IapPaHTIsIMHU JiSVIBHOCTI CIPUSITUME BIPOBAIKEHHIO
HOBHMX SIKICHUX BITHOCHMH y B3a€MO[ii 3 OpraHamMu Jep;KaBHOI BJAJM. ABTOPH CTATTI 30CEePeNKYyIOTh
yYBary Ha Tomy, o B Ykpaini Ta B Pecny0.ini Ilonpma Heo0XigHO 4iTKO 3aKpinuTH HA 3aKOHOXABYOMY
PiBHi IpaBoBMii cTaTyc 0NO3MLii HA PiBHi cHeNiaJLHOI0 3aKOHY .

ABTOpaMH [0Be/ICHO, IO NOJITHKO-NPABOBHMHU MeXaHi3MaMH B3a€MOJIl JAep:KaBHOI BJagu Ta
omo3umii € 1) meperoBopu, B TOMY 4YMCJi 32 MOCEPEIHUNTBOM MOJITHKIB iHO3eMHHX Jep:KaB Ta
NpeJACTABHUKIB MiZKHAPOAHUX opraHizauiii; 2) kpyriai croim; 3) nomiTHYHI KOHCYabTaNil; 4) yKiIaaeHHs
NOJITUKO-NPaBOBUX Yroi (10roBopiB, MeMOpaHIyMiB, yHiBepcaiiB); 5) 3BepHeHHsI 10 MiKHAPOTHUX
incruryuiii (Beneuniiicbka xomicis, Paga €sponn, OGCE Tomo).

KirouoBi cioBa: fnep:kaBHa BJaja, MapJaMeHTChKAa OMO3MUisl, JeMOKpaTH4YHA TpaHc(opMamis,
Beneniancbka KoMicisi, 3aKoHoAaBYMIM cTaTYyC.
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