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3a ymoB pedopMyBaHHSl KPUMIiHAJIBHOTO NPOLECYAJIBHOI0 3aKOHOJABCTBA YKpaiHU
CTATyC 3aXMCHUKA Ha0yBa€ sIKiCHO HOBMX, MO3MTUBHUX puc. [Ipouec pedopmyBanHs KpuMmi-
HAJILHOTO CYAO0YUHCTBA 3YMOBJIIOE HEOOXiTHIiCTH MOCTIIKEHHS] BAaXKJIMBUX NMUTAHb TapaHTIil
npas i cB000x 0co0M, SIKA MiIO3PIOETHCA YN O0OBHHYBAYY€ThCH Y BUYMHEHHI KPHMiHAJIBHOIO
NPaBONOPYLIEHHS, 30KpeMa Y4acTi y HbOMY 3aXHCHHMKA. BamiIuBMMH NHUTAHHAMH VIS PO3-
TJIsiAy 3aJHIIAIThCA YYacTh 3aXHCHMKA Y KPUMiHAJIBHOMY NpoLeci K 0JHOT0 i3 HAHBAaXKIN-
BillIUX yYACHMKIB KPHUMIHAJIBHOrO NPOBAMKEHHS, JOCHII:KeHHs MNpodJeM, MOB A3aHUX i3
peanizali€ro 3aKOHHUX NMPAB Ta iHTepeciB JIOAUHY i TPOMaAHUHA.

Choroani oqHUM i3 acmekTiB Hi€l Mpo0jaeMH 3aJUIIAETHCA HEBU3HAYEHICTH Mpolecy-
AJIHUX IIPaB, peai3alilo sIKNX 3AilCHIOIOTL 0e3MocepeHbO MiA03PIOBAHUI, 00BHHYBaYeHHN;
il He MOKHA NOPYYMTH 3aXMCHHKY. Bu3zHauvenns i uitke 3akpimienns B KIIK Ykpainn
BiIMOBiIHMX NIPaB i 000B’ sI3KiB 3aXHMCHUKA CTaHe 3aMI0PYKOI0 3a0e3Me4eHHs HUM e()eKTHBHOI0
3aXHCTy NpaB, CBO0OJ Ta 3aKOHHMX iHTepeciB 0c00M, OCKUILKH HEJOCKOHAJI MOJO0KEHHSA
3aKOHOJABCTBA HUHI YHEMOK/JIMBJIIOIOTH peasii3allilo NpaB 3aXMCHUKA 100 30MpaHHs 10Ka3iB
y IOBHOMY 00Cs13i.

3agexJIapoBaHi NMTAHHA AKTYAJIBHI Ta CBO€YACHI, OCKITbKH NPABOBHUI CTATYC a/IBOKATA
Ta 3aXHCHUKA — € X0 i JelI0 CYMIKHi, 0JHAK HEPIBHO3HAYHI NOHSATTS SIK 32 00CAroM, TaK i 3a
J7KepesioM HOPMATHBHO-NIPABOBOIO peryJoBaHHs. 3riqHo i3 moaosxkenHamu KIIK Yxkpainn,
peaJiizaiisi npaB 3axucHUKA Bin0yBaeThcsl BUKIIOYHO HA ocHOBI KIIK Ykpainu, a gisuibHicTh
ajgBoOKaTa K npodeciiiHa nisbHicTH 0c00U yHOpMoBaHa 3akoHoM Ykpainu “IIpo agBokarty-
Py Ta aJABOKATCBHKY AiflJILHICTH , 110 3YMOBJIIOE HEBH3HAYEHICTh NMPOLECYAJBHOI0 CTATYCY
3aXMCHHKA-aBOKATA.
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BceranoBaeno, mo y mogaoxkenusx cr. 46 KIIK Ykpainm nopeuyno HaBecTH 3arajibHi
MOJIO’KEHHS 1010 Y4ACTi 3aXMCHMKA Y KPUMIHAJBLHOMY NMPOBA/I’KeHHI, e cepe/l iHIIOro nepes-
0aymTH, 110 0OHA 0c00a MOKe MATH JeKiIbKa 3aXMCHUKIB, KOXKHUMH 3 IKMX MOXKe 3’ IBJISATHCS
MiJ Yac KPUMIHAJIBLHOTO MPOBA/IZKeHHS i 0paTH y HbOMY YYACTh He3aJeKHO BiJ iHIIOro.

Crt. 47 KIIK Ykpainu ciig imenyBatu sik “IIpaBa Ta 000B’sI3KHM 3aXHCHMKA", 3aKpi-
NMBIIM Y Hill BiANOBiAHI npaBa Ta 000B’A3KM 3aXMCHHKA, BUIIAJKH BiIMOBH BiJl BUKOHAHH
HHMM CBOIX 000B’fI3KiB, a TaKOXK Te, 110 fioMy 3a00pOHeHO POOUTH HiA yac peasizanii pyHKuii
3axucry. OnHak min yac GopMy/IIOBaHHS NOJTOKeHHSI HABeJeHUX cTaTeil HeIOpeYHO imILie-
MentyBatu yci Hopmu cr. 20 “3akony Ykpaiuu “Ilpo aaBokatypy Ta ajgBOKATCBKY Jislib-
HicTB”, ocKiJIbKH oKpeMi 3 HuX 30irawrtecs i3 nonoxennsamu KIIK Ykpainu i gopaTkosoro
3aKpinJieHHs He NOTPeOYIOTh.

Beegenns 1o HosochopmoBannx crareii KIIK VYkpainm gesikmx HOpM HbOro 3aKOHY
HeJoUiNbHe, OCKUILKH BOHM (akTuuHo cynepedats KIIK Ykpainu, mo yckiIagHUTbL 3aXuc-
HHMKOBI peajii3aunilo cBoix mpaB Ta 000B fA3KiB y KPMMiHAJIbHOMY NPOBaI:KeHHi. 30Kkpema, He
Bapto B KIIK Ykpainu BkazyBaTu Ha “aJBOKATCHKHH’ 3alUT, OCKUIBKH MOJIOKEHHS LbOI'0
KO/IEKCY PeryJiolTh BiTHOCHHH MiK YyYACHHKAMH KPHMMIiHAJIBLHOIO NPOBaJKeHHsl 0e3 O3HAK
npodgeciiiHoro cnpsiMyBaHHsl, 10, GAKTHYHO, YHEMOKJIHUBJIIOE BUKOPUCTAHHS TepMiHa “ aBo-
KaTChbKUi 3anuT” .

KirouoBi cjioBa: KpuMiHATbHe IPOBAJKEHHSI; 3aXHCT; 3aXMCHUK, MpouecyaJbHUH
CTATYC; MPaBa; 3aKOHHI IHTepecH; aBOKATypa.

IHocTranoBka mpodJjemu. B ymoBax pedopMyBaHHS KPHUMiHAJIBHOTO MPOLECYATBHOIO 3aKOHO-
JaBcTBa YKpaiHM CTaTyC 3axHCHUKAa HaOyB SIKICHO HOBHUX, 3A€OUIBIIOr0 MO3WTHBHUX, pHc. lIpomec
pehopMyBaHHS KPUMIHAJIBHOTO CYAOYMHCTBA 3YMOBIIIOE€ HEOOXITHICTH JIOCIIIPKCHHS BaXKIIMBUX IMHUTaHb
rapaHrid mpaB i cBoOOa 0OcOOM, SIKa MiJO3PIOETHCSI YW OOBHHYBAYYETHCS Y BUMHEHHI KPUMIHAJIHHOTO
NPaBOMOPYIICHHS, 30KpeMa y4acTi y HbOMY 3aXHCHHKA. Y TEpioJl ChOTOJICHHS Ba’KIMBUMH MUTAHHIMH
JUTSL PO3TIISIY 3QUIMIIAIOTHCS YYacTh 3aXMCHUKA Y KPUMIHAIBHOMY TMPOIIECi K OJTHOTO 13 HAMBaXKIIMBIIIAX
YYaCHUKIB KPUMIHAJIBHOI'O MPOBAKCHHS, TOCTIIKEHHS Mpo0JieM, TOB’ A3aHUX 13 peallizallielo 3aKOHHHX
npaB Ta iHTEPECiB JIIOJMHU 1 TPOMaJISHUHA. PO3MIsi i BUpINIEHHS IUX MMUTaHb CIPUITUMYTh €(DEKTUB-
HIIIOMY BHUPIIIEHHIO CIIPaB 10 CYyTi, aJpKE IHCTUTYT aJIBOKATypH — Iie TapaHTyBaHHS 0OBUHYBaYeHOMY YH
Mi103pIOBAaHOMY KOHCTUTYIIITHOTO ITpaBa Ha 3aXHCT.

AHani3 gocaigkenHs npoojemu. OKpeMi acrleKTH MPoIecyalbHOro CTaTycy ajBoKaTa y KpHMi-
HAJILHOMY TIPOBaJKEHHI YKpaiHu PO3MIITHYTO Y MOHOTpadisx Ta HayKOBUX CTaTTsx BueHHX b. M. Baxe-
HoBa, O. b. Barypinoi, O. 0. Bumnescekoi, 1. FO. I'mosanpkoro, A. B. MomgoBana tomo. [Ipobnema
3a0e3MNeUueHHs] TisUTbHOCTI 3aXMCHHUKA Y KPUMIHAILHOMY NMPOBA/KEHHI, BUBYCHHS TIUTaHb, MMOB' A3aHUX 13
IpoIlecyalbHAM CTaTyCOM 3aXHCHHKA Y cepi KpuMiHATBHO-TIPOIIECYATbHIX MTPABOBIIHOCKH, OyIIU Mpe/-
METOM JIOCTIIDKEHHS 0araTboX BueHuX, Takux sk. B. I1. baxin, B. 1. bospos, 1. JI. bpons, I. M. OnuHIioBa,
H. C. Kapnos, C. M. Jlorinosa, B. O. [Tonentomiko, T. M. Tunuk, C. 5. ®ypca Ta inmi. Bevka KiabKicTh
BYCHHUX, HAYKOBIIB JOCII/DKYBAIN Ta aHATI3yBalM MPOOJIEeMH peaii3allii nmpaBa Ha 3aXHCT y KpUMiHaJb-
HOMY CYJIOUMHCTBI, 30KpeMa, B HaykoBux nociimpkeHHsax C. A. Anbnepra, I. FO. ['moBanpkoro, B. I'. ['on-
yapenka, C. B. ['onuapenka, . II. 3eiikana, O. 0. Tartaposa, €. . JIyk’ suunkoBa, M. A. Mapkymi,
O. P. Muxaiinenka, B. T. Hopa BucBiTieHo 1o mpo0iaeMaTHKy.

Mera cTaTTi. MeTor0 CTaTTi € aHali3 Ta JOCHIKEHHS OCOOJIMBOCTEH ydacTi 3aXHCHHKa Ta HOTO
poIi y 3a0e3neyeHHi IpaB 1 3aKOHHUX 1HTepeciB 0ci0 MiJl 4ac KpUMIHAIBHOTO MPOBAKCHHS.

Buxuiag ocHoBHoro marepiauy. IIpouecyansHuil craTyc 3aXHMCHUKA € OAHIEIO 3 HaWCKIAOHIIIUX Ta
HalaKTyalbHIIIMX MPOOJieM He JIMIIE NPAKTHKU ajle W JOKTPUHU KPHUMIHAIBHOTO mporecy. Lle moscHIoeTses

208



Ipoyecyanvuuti cmamyc 3axXucHuKa y KPUMIHATbHOMY HPOBAONHCEHHI

THM, [0 Y4YacTh 3aXWCHHKAa Yy KPUMIHAJBHOMY TIPOBA/PKCHHI € YM HE €JMHOI0 DPEaJbHOI TapaHTIiero
JIOTPUMaHHS YCiX, epe0aueHrx 3aKOHOJABCTBOM, TIPaB Ta CBOOOT OCOOH, II0JI0 SIKOT 3MIHCHIOETHCS 3aXHUCT.

[IpaBo migo3proBaHOro, OOBHHYBAaYCHOTO, BHIIPABIAHOTO Ta 3aCy/PKEHOTO Ha 3aXHCT, SKE 3aKpill-
nene y cr. 20 KpuminamsHOro mporecyansHoro kogaekcy Ykpaiam (mam KIIK), coyrye Tiero mporecy-
AIIBHOI0 OCHOBOIO, Ha MiACTaBi SKOI HAJAETHCS MPABOBA JIOTIOMOTA 3aXMCHHKA 3a3HAYCHUM BHILE 0co0aM.
Ane yyacTb y NPOBaKEHHI 3aXMCHHMKA XOAHMM YHHOM HE MOXKE 3BY)XYBATH MNPOLECyaJbHUX IPaB
I1103pIOBAHOr0 Ta 00BUHYBAUYEHOTO.

BiamosigHo mo Bumor ct. 45 KIIK, 3aXUCHHKOM € aBOKaT, SIKUil 3[iHCHIOE 3aXHCT MiJJ03PIOBAHOTO,
00BMHYBA4EHOI'0, 3aCyIXEHOT0, BUIPABAAHOIO, OCOOM, CTOCOBHO SIKOi IepeadadaeTbesi 3aCTOCYBaHHS
NPUMYCOBHX 3aXO0JiB MEJUYHOI'O YW BHXOBHOT'O XapakTepy abo BHpIlIyBajocs MUTaHHS Hpo iX 3acTocy-
BaHHS, a TAKOXK OCOOM, CTOCOBHO SKOI IepeAdavaeTbesl po3riIsa] MUTaHHs PO BUAAYy iHO3EMHIN JepikaBi
(exctpamuiro) [4].

3axMCHUKOM He MOke OyTM aJBOKAaT, BiIOMOCTI HpO SKOTO HE BHECEHO A0 CIMHOIO peecTpy
aJIBOKaTiB YKpaiHu ad0 CTOCOBHO SIKOTO Y €AMHOMY pEeCTpi aABOKATIB YKpaiHU MICTATHCS BiZOMOCTI PO
3YNUHEHHS 200 NMPUNMHEHHS IpaBa Ha 3aiHATTS aJBOKATCHKOIO AiSIIBHICTIO.

Sk 3a3navae O. P. banamnpka, 3aXUCHUKOM € JIMIIE aBOKAT, KOTPUH € WiICHOM IpodeciiiHoi aco-
miamii amBokaTiB aepkaBu. Taka mo3uiis BiamoBimae Hopmam 3akoHy Ykpainu “Ilpo amBokatypy Ta
aJIBOKATCHKY MIsIIBHICTR”, BIAMOBIIHO 10 skoro HarioHanbHa acoriatisi afBoKariB YKpaiHu € HeJepKaB-
HOIO0 HEKOMEpLiHHOI0 npodeciiiHoio opraHizaui€ro, aka 00’ €JHy€e BCiX aABOKATIB YKpaiHU Ta yTBOPIOETHCS
3 METOI0 3a0e3MeUeHHs peaisallii 3aBaHb aJBOKaTChKOr0 cCaMOBpsyBaHHs [2, ¢. 168].

Came ToMy mia yac JOCIIDKEHHS MPaBOBOTO CTATYCy 3aXHMCHHKA SIK Cy0' €KTa 3aXHUCTy HEOOXimHO
3a3HAYUTH, LI0 Yy KPUMIiHAJIBHOMY MpPOBAKCHHI BiH BUCTYHA€ BJACHE AK Cy0 €KT CTOPOHH 3aXHCTY,
NpeACTaBHUK O0COOH, SIKY BiH NPEICTABIISIE Ta aABOKAT, IKUH € wienoM HamioHansHoT acouianii Ykpainu.

[IponecyanbHuii cTaTyc 3aXMCHUKA Yy CBOIX IMpallsix jgocihimkyBana A. M. BipiokoBa, sika BKa3ye Ha
Te, IO KpPUMIHAIBHE TpollecyallbHe 3aKOHOAABCTBO 3 METOI0 BHKOHAHHS 3aXMCHHKOM-aJIBOKATOM CBOET
(dyHKIIT HAfiIs€E HOTO TIpaBaMy Ta 00OB’ I3KaMU, 1[0 B CYKYITHOCTI IOPHIUYHA JIOKTPUHA BH3HAYAE MTOHST-
M “miporiecyanbHuil cratyc” [3, C. 2]. 3ayBakumo, 10 JAyMKa HAyKOBI cripsiMoBaHa Ha Te, mo KITK
VYkpaiHu He €IMHUI HOPMATHBHUN MPaBOBHH aKT, IO BH3HAYA€ KPUMIHATBHHUN MPOIECyaTbHUN CTaTyC
3aXMCHHKA, BKa3yl4n UM Ha 3akoH Ykpainu “Ilpo amBokarypy” [7], sikuit B meBHiil dyacTuHi ayOItoe
MOJIOKEHHST KPUMIiHAIBHO-TIPOIIeCyalbHOTO 3aKOHY. Tomy, Ha aymMKy A. M. BiprokoBoi, mia 4ac BuU3Ha-
YeHHsI MPOIIeCyaIbHOTO CTaTyCy 3aXMCHHUKA HE BapTo oOMexyBaTHcs BukitodHO HopMamu KITK Ykpainu,
a Tpeba ypaxoByBaTH HOPMAaTUBHO-IIPABOBI aKTH, SKi PEryJIOIOTh CYCIIbHI IPABOBIIHOCHHH, OB’ s3aHi 3
y4acTIo aJIBOKaTa, 30KpeMa y KpUMiHaIbHOMY MPOIECiy.

s Te3a He BTpaTHia CBOEI aKTyalbHOCTI i choroaHi, ockinbku unHHHNA KIIK Ykpainum ta 3akoH
VYkpainu “Ilpo agBokaTypy Ta aJBOKAaTChKY IISUIBHICTH' MICTATH IOJIOKEHHS, KOTP1 AYOJIIOIOTH OJIUH
OJTHOTO, JIO TOTO X He repeadavaroTh HAICKHOTO MEXaHi3My pealizalii HaJaHUX 3aXHUCHHKY TTOBHOBA-
JKeHb. Pa3oM 3 THUM JesKi IHOJOXKCHHs HaBiTh € CYNEPEWIMBUMH 1 HE Y3TOKYIOThCS MK C000I0, IO
3arajgoM He 3a0e3edye €JHOCTI B IPaBO3aCTOCOBHIH MIsSIBHOCTI 3aXUCHUKA.

30kpemMa Taka IO3MIlS OOTPYHTOBYETHCS THM, IO BiAMoBiAHO A0 moyiokeHb KIIK Vkpainu
(dakTuuHi aHi y KPUMiHAIBHOMY MPOBA/KCHHI CTOPOHHU YIIOBHOBA)KEH1 30MpaTh nuiie 3acobamu Ta B
nopsnky, nependoadenomy KIIK Vkpainu. Lle, cBoero deproro, 3yMOBIIOE MOXKIIUBICTh TPOILIECYTLHOTO
o OpMIIEHHSI MOXKITMBOCTI BUKOPUCTAHHS (DaKTHYHHX JIAHHX, SKi OTPUMAB aJBOKAT Y TOPSIKY, BCTAHOB-
neHoMmy 3akoHoM Ykpainum “lIpo aaBokaTypy Ta aJBOKaTChbKy XisuibHICTB”. Ilpore Bce * Taku ciig
3ayBa)KUTH, LI0 I KOHTpapryMeHTallii 3alporoHOBaHOT HAaMH MO3UIi1 MOXXHa HABECTH IMOJIOKEHHS CT. 1
KIIK Ykpainu, BiIMoBiZHO 10 SKOi MOPSAAOK KPUMIHATIBHOTO MPOBAHKEHHS Ha TepUTOpii YKpaiHu BHU3HA-
YaeThCs JIMILIE KPUMIHAIBHUM MPOLECyaJbHUM 3aKOHOAABCTBOM YKpaiHu. 3rimHo 3 4. 2 cr. 2 KIIK
VYkpaiHu 10 KpUMiHAJIBHOTO MPOLECYaJbHOTO 3aKOHOAABCTBA HanexuTh KoHctuTyniss Ykpainu, MixHa-
POJHI JOTOBOPH, 3roJa Ha 000B’ sI3KOBICTh sIKuX HajaHa BepxosHoro Panoro Ykpainu, monoxenns KIIK Ta
iHII 3aKoHK YKpainu [4].
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Opnak, sk BBakae C. € AOmaMchkuid, pealizaiis MpaB 3aXWCHHUKA BilOYBa€ThCs BUKIIOYHO Ha
ocnoBi KIIK VYkpainm, a AisuipHICTE anBokara sik mpodeciiiHa TisUIbHICTH 0COOM YHOPMOBaHA 3aKOHOM
VYxpainn “IIpo agBokaTypy Ta alBOKaTChKY AISUIBHICTB, IO 3yMOBIIIOE€ HEBH3HAYCHICTh MPOLECYaIHHOTO
cTaTycy 3axHcHUKa-agBokara. CyTh Li€l MpobieMu Mojisrae y CHiBBiAHOLICHHI IpaB i 000B’ A3KiB 3axuc-
HHUKa SIK Cy0' €KTa KpUMIHaJbHOI NpOLECYalbHOI IISUTBHOCTI Ta aABOKaTa SK OCOOH, YIOBHOBa)KEHOI
3/CHIOBATH 3aXUCT y KPUMiHAIbHOMY MpoBakeHHi [1, c. 51].

Ha nymky C. €. AGiaMChbKOT0, OJIHOYACHE HAIIJICHHS MTPAaBOBHM CTAaTyCOM aJBOKaTa, 10 BU3Haya-
€Thcst 3akoHOM Ykpainu “IIpo amBokaTypy Ta agBOKATChKY IISJIBHICTB’, Ta 3aXMCHHKA, MPOLECYaTbHHMA
CTaTyc SIKOTO IPYHTYETHCS Ha MpaBax IiJi03pIoBaHoOTo, 00BUHYBaueHoro, 3akpimienux y KIIK Ykpainu, Ha
MPaKTHUIl 3yMOBIIIOE TMPABOBY KOi3ito. [TosICHIOEThCS 1€ THM, 110 3aXUCHHK, MOCHIIAIOYHCH Ha TTOJIOKEHHS
3akony Ykpainu “IIpo agBokarypy Ta aJBOKAaTChKY AISUTBHICTH”, HAUueOTO BUMHSE TPOIECYaNbHi Jii Ta
oTpuMye (haKTUYHI JaHi, aje CTOPOHA OOBMHYBAYCHHS Ta CyJ BiIIMOBJIIOTBHCS BHU3HABATH 1X HAJICKHUMHU
Ta normyctuMUMHU. OCTaHHI OOIPYHTOBYIOTH Iie TuM, 1o 3a nonoxeHHsmu KIIK Ykpainn 3axucHuk He
HaJiJIeHUI BIANMOBITHUMHU MpaBaMy i MexaHi3My iX peanizauii He mependadeHo. B TakoMmy Bumazaky mpa-
BOBa IO3MLisA CTOPOHH OOBHHYBAu€HHs 4 cyay Oyne LIJIKOM 3aKOHHOIO, OCKINBbKH, Ha MiJCTaBi aHaTi3y
nojoxenb cT. 22 KIIK VYkpaiHu, CTOpOHM CaMOCTIHHO BiJCTOIOIOTH CBOI MPaBOBI MO3MMLIi TIIBKH
3acobamu, nepeabauennmu KIIK Vkpainu. He BusnauuBmu B nonoxennsx KIIK Ykpainu diTkux mpas
3aXMCHHUKA, 3aKOHOJABelb THM CaMUM (PAKTUYHO YHEMO>KJIMBIIIOE BU3HAHHS HAJIECKHUMH Ta JOMYCTUMUMH
JIOKa3iB, AKi BiH OTpUMaB MiJl 4ac MpaBo3acTocyBaHHs 3akoHy Ykpainu “Ilpo agBokaTypy Ta agBOKAaTChKY
miseHicTs” [1, ¢. 52].

OxkpiM I[bOr0, BUKOPHUCTaHHS y IHPaBO3aCTOCOBHIN MisJIbHOCTI 3arajlbHUX HOPM 3a HasBHOCTI
creliaibHuX cynepeuntuMme He yuiie noyiokeHHsaM KIIK Vkpaiuwm, ane #i Teopii mpasa, sika BUpoOHia
CHOCOOM TIO/IOJIAHHA TaKHUX IOPUAMYHHUX KOJI3iH — MiXK 3arajbHAMH Ta CIIEIialbHIMU HOPMaMH TiepeBary
HAJIAI0Th CIEIiaTbHIl.

Hocnimkyroun nonokenns KIIK Ykpainu, MokHa JIMTH BHCHOBKY, IO IMPOIECYaIbHHNA CTaTyC
3aXMCHUKA OXOIUIIOE JICKIJIbKa “CX0KUX" cTaryciB. 30Kpema, HIeThes mpo Te, 1o, 3 OJHOTO OOKY, 3aXHc-
HHK HaIiIeHUH mpaBamu Tigo3proBaHoro (4. 4 cr. 46 KITK Ykpainu), a 3 iHIIIOro — MPaBOBUM CTaTyCOM
anBokara (BizmosimHO 10 3akoHy Ykpainu “IIpo aaBokaTypy Ta aaBOKaTChKY MisUIbHICTE”).

3rigno 3 nonoxeHHsaMu 4. 1 ct. 46 KIIK Vkpainu, 3aXxicHUK He Mae mpaBa B3ATH Ha ce0e 3aXUCT
iHImoi oco6n abo HagaBaTH il MPaBOBY IOMOMOTY, SIKILO II€ CYNEPEUUTh iHTepecaM 0colu, SIKii BiH Hagae
a0o paHillle HaIaBaB IPaBOBY JOIIOMOTY.

Lls HOpMa 3yMOBJICHA THM, 110 Y pasi, SIKIIOo 3aXUCHUK Oepe Ha cebe 3axucT iHIoi ocodu ado Hamae
ili mpaBOBY IOMOMOTY, SIKIIO L€ CYNEepeuuTh iHTepecaM ocoOu, SKid BiH Hagae abo paHille HaJaBaB
NpaBOBY JOMOMOTY, TO y LbOMY BHIIAJKy MOXHa TOBOPUTH NPO MOPYILEHHS 3aKOHHHUX IHTEpEciB Mif-
3aXMCHOI0, Ha peali3allilo AKUX CIPSAMOBAaHA AiSUIbHICTh 3aXUCHUKA, OCKIJIbKH 3aKOHOJABCTBOM BCTaHOB-
JICHO BHUMOTH IIIOJI0 MpPIOpPUTETY IHTEpeciB mia3axucHoro. lle mpaBWiIO BiJANOBiae BUMOTraM IIOJIO
HEIPUITYCTUMOCTI KOH(QIIKTY IHTEPECiB, MpaBHJaM 3aXUCTy aJBOKATChKOI TAa€MHHII, SKI HepeadadeHi
3akoHoM VYkpainu “IIpo amBokaTypy Ta aaBOKaTChKy MisuibHICTB® 1 [IpaBMiiaM aJIBOKAaTChKOI ETHKH.
30kpema, MiICTaBOK BiIMOBHU aJBOKaTa Bijl YKJIAJACHHS JOTOBOPY PO HAJaHHS MPABOBOI JTOIOMOTH 0CO0i
€ CHTYyallisl, KOJIM aJBOKAT HaJa€ IPaBOBY JOMOMOTrY IHIINIH 0C00i, IHTEPEeCH SIKOT MOXYTh CYICPECUUTH
iHTepecaM 0co0H, sSiKa 3BEPHYIIACS IOJI0 YKIIAJCHHS JOTOBOPY PO HAIaHHS MIPABOBOI JOIIOMOTH.

OTxe, BignoBigHo A0 IIpaBui agBOKAaTCHKOI €TUKM aJBOKAT HE MOXKE NMPUUHATH JOPYUEHHS MPO
HaJaHHS OPaBOBOi JIOTIOMOTH, SAKIIO € PO3YMHI MiACTaBM BBaKaTH, W0 IependadyyBaHUH PO3BUTOK
iHTepeciB HOBOTO i MOIEPEAHBOro KIEHTAa MpHU3BElE 10 BUHUKHEHHS KOH(QIIKTY iHTEpeciB. AJBOKAT HE
Ma€ npaBa NPUHHATH JOPYYEHHS TAaKOX TOAi, KOJM KOHQIIKT iHTEpeciB MOB’ sI3aHUH 13 THUM, L0 aJ{BOKAT
OTpUMaB BiJ IHIIOTO KIi€HTa KoH(imeHNiHY iH(opMaIllito, sKa OXOIUICHAa IMPEIMETOM aJlBOKAaTCHKOI
TAEMHHMII 200 3aXUIIAEThCS 3aKOHOMABCTBOM B IHIIUI CITOCIO, 1 € TiepcreKkTrBa 1i BUKOPUCTAHHS ITiJ] Jac
HaJ[aHHsI IPABOBOI TOMOMOTH HOBOMY KJi€HTY [6].
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[onoxennsim 4. 3 cr. 46KIIK Ykpainu nependaveHo, mo OAHOYACHO OpaTH Y4acTh y CYJOBOMY
PO3IJIsAl MOKYTh He OLbINe Bifl IT'ITH 3aXUCHHUKIB OJHOr0 00BHHYBaueHOro. Lle cTocyerhes e takol
(hopmu 3amydeHHs 3aXUCHUKA JIO YYacTi B IPOBAHKEHHI, SIK HOTO 3alpOIIeHHsI CAMUM OOBHHYBaYCHUM 200
IHIIIMMHA 0CO0aMHM 3a HOTO 3Tr0JI0K0, Ha IiICTaBl J0rOBOPY 13 3aXUCHUKOM.

BiamosigHo no 4. 1 cr. 48 KIIK Ykpainu 3axucHUKa MOXYTh OyIlb-IKHH MOMEHT 3alTy4UTH ITiJ[03-
proBaHMi, OOBHHYBaYeHUH, IXHI 3aKOHHI MPEACTAaBHUKH, & TAKOX 1HII OCOOM 3a MPOXaHHSIM YH 3OO0
I J03PIOBaHOTr0, 0OBUHYBAYEHOTO JI0 YYacTi y KpUMiHATIbHOMY MPOBaXKeHHi [4].

3axMCHUK MOXe OyTH 3alydeHHid CIiT4uM, OPOKYPOpOM, CIIJU4UM CyIACH0 YH CYAOM JUIs
3IIHCHEHHS 3aXUCTy 32 NPU3HAUCHHAM Yy BUIIaJKaX Ta B HOPsAKY, Bu3HaueHux cT. 49 ta 53 KIIK Ykpainu.

Ha Buxonanus 4. 1 cr. 49 KIIK Vkpainu crnigumii, npoKypop, CIiguuil cyaas 4 cyn 30008’ s3aHi
3a0e3MeYnTH yIacTh 3aXUCHUKA Y KpUMiHAJILHOMY IPOBaKEHHI Y BUIIAAKAaX, SKIIO:

1) BigmoBimHO g0 BUMOT CT. 52 11boro Kojekcy y4acTh 3axucHHKA € 000B’ A13KOBOIO, a IMi103PIOBa-
HUH, OOBHHYBauCHHUI HE 3aTy4UB 3aXUCHHKA;

2) mio3proBaHuii, OOBHHYBAUCHHIA 3as5BUB KIIOMOTAHHS MPO 3aJyYCHHS 3aXHCHHKA, aje 3a BiICcyT-
HICTIO KOILTIB YM 3 IHIIMX 00’ EKTUBHUX NPUYHH HE MOXKE HOT0O 3JIyYUTH CAMOCTIHHO;

3) caigunii, MPOKYpOp, CIIAYMA CYIIs Y CyJ BHPILIUT, [0 OOCTABUHU KPHUMIHAIBHOTO TPOBA-
JKEHHSI BUMAararoTh y4acTi 3aXMCHHKA, a MiA03pI0BaHni, 00BUHYBauYEHHI HE 3aIy4HB HOTO.

BignosigHo go cr. 52 KIIK Ykpainn y4yacte 3axucHHUKa 0OOB’SI3KOBa Yy KPHUMiHAIBHOMY HpOBaJ-
JKEHHI IOJ0 OCOOJIMBO TSDKKHMX 3JI04YMHIB. B iHIIMX Bumamkax oOOB’sI3KOBa y4acTh 3aXHMCHHKa 3abesme-
YYETbCS Y KpUMiHAJIBHOMY MIPOBAJKEHHI!

1) mono ocib, sKi MmiI03prIThCs 200 OOBHHYBAUYIOTHCSI Y BYMHEHHI KPUMIHATIBHOTO MPABOIOPY-
IIeHHs y Bimi 10 18 pokiB;

2) om0 ocib, CTOCOBHO SIKMX MEepeadavdacTbCs 3aCTOCYBAaHHS MPHMYCOBHX 3aXO[iB BHXOBHOTO
XapaxkTepy;

3) momo ocib, SAKi BHACTIMOK MCHUXIYHMX 4Yd (isuuHux Bajx (HiMi, TIyXi, CIiI TOIIO) HE 31aTHI
MIOBHOIO MIpOIO pealli3yBaTu CBOI IIpaBa;

4) o0 0¢ib, AKi HEe BOJIOIIIOTH MOBOIO, SIKOIO BEAETHCS KPUMiHAIBHE TPOBAKEHHS,

5) momo ocib, CTOCOBHO SIKMX Mepen0avyacThCs 3aCTOCYBAHHS MPUMYCOBHX 3aXOJiB MEIUYHOTO
xapakTepy abo BUPIIIYEThCS TUTAHHS NPO X 3aCTOCYBaHHS,

6) o0 peabimiTartii momMepoi 0coow;

8) 110710 0Ci0, CTOCOBHO SKUX 3/IHCHIOETHCS CIEIialibHE JOCYA0BE PO3CIiLyBaHHs a0 cremiaibHe
CyJIOBE TIPOBAJ)KEHHSI;

9) y pasi ykIaaeHHs yrofd MiX MPOKYpOPOM Ta MiJ03PIOBAaHUM YK OOBHHYBAYCHUM IPO BU3HAHHS
BUHYBATOCTI.

e omHi€rO MiACTABOIO 3ATyYSHHS 3aXMCHUKA CTOPOHOIO OOBHHYBAYEHHS YU CyJIOM, BiJIIOBIHO JI0
4. 1 cr. 53 KIIK, € norpeba y mpoBepeHHI HEBIAKJIAAHOI MpolecyalbHOI Jii 38 y4acTi0 3aXHCHHKA, a
3aBYACHO MOBIJIOMJICHUH 3aXMCHUK HE MOXKE MPUOYTH IS y4acTi y MPOBEACHHI IMpolecyanbHol il uu
3a0€3MEeYNTH Y4acTh iHIIOTO 3aXMCHHUKA abo SIKIIO Mi03pIOBaHUM, OOBHHYBAYCHUIN BUSBUB OaskaHHsI, ajie
I1I¢ HE BCTHUT 3aJy4UTH 3aXHUCHUKA a00 MpUOYyTTsI BUOPAHOTO 3aXMCHUKA HEMOXJIIHBE [4].

3rigao 3 Bumoramu 4. 4 ct. 46 KIIK Ykpainu 3aXHCHUK KOPHCTYETHCS MPOLIECYATbHUMH MPaBaMH
MiJJ03pIOBAHOT0, OOBMHYBAYCHOI'0, 3aXHCT SKOTO BiH 3IMCHIOE, KPIM NIPOIECYAIbHUX IpaB, peaizarlis
SKUX 3IIHCHIOETBCS O€3MMOCepeHbO MMiI03PI0BAaHNM, OOBUHYBAYCHUM 1 HE MOKE OyTH JOpYyYeHA 3aXHC-
HHUKY, 3 MOMEHTY HaJaHHs IOKyMeHTiB, nepeabauenux KIIK, cmiguomy, mpokypopy, ciaiguoMmy cyani,
cyay.

OOcsar KpuUMiHaNBbHMX NpOLECyaJbHUX NpaB Ta TrapaHTid ix peanmizamii y 3axMCHHUKA 3HAYHO
MIMPIIANA, HIXK Y Tigo3proBaHoro. lle HaoYHO miATBEpMKY€EThCS 1 TUM (PaKTOM, IO BiAOBITHO IO HOPM-
npurnuciB KIIK Ykpainn mimo3proBaHuil He HaAUICHWA IMPaBOM HAJACWIATH AJBOKATCHKHHA 3aIldT, IO
POOHTH 3aXHMCHHMK 3 METOI0 OTPHMAHHS BiJi OpraHiB ACP)KAaBHOI BJIaJH, OPTaHIB MiCLEBOIO CaMOBPSAY-
BaHH, MiANPHUEMCTB, YCTaHOB, Oprasi3auid, ciyx0oBuX Ta (i3u4HuMX OcCi0 peueil, KOmiid AOKyMEHTIB,
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BiJIOMOCTEH, BHCHOBKIB EKCIIEPTiB, BHCHOBKIB pEBi3il, akTiB mepeBipok. Bigrak Oaummo, mo mnpasa
3aXMCHUKA Ta MiJJ03PI0BAHOT0 HE MOYKHA OTOTOXKHIOBATH 3@ OOCSTOM 1 CYTHICTIO.

Mesxi BUKOPUCTAaHHSI IUX NPaB 3aXUCHUKOM BH3HAYa€ caM Mif03pioBaHuil, o0BuHyBaueHuid. I1ix yac
NoOYZOBM TAKTUKMA 3aXHCTy YW BYMHEHHS OYIb-KHX TMpPOlECYaTbHUX il 3aXUCHUK 3000B’s3aHUH
Y3rO/DKYyBaTH iX 3 MiJ3aXMCHUAM, OCKUTBKHM il 3aXWCHWKA, IO BUMHSAIOTHCS BiJl IMEHI ITiI03PIOBAHOTO,
00BHHYBa4EHOTO BCyIeped HOro BoIi, HE MOXKYTh BBaYKATHCS IIPABOMIPHUMH.

O. P. banarpka 3a3Havae, Mo caMe 3aKOHHI IHTEPECH ITiI3aXUCHOTO € TIE€I MEXEI0, 0 BiJIOKpEeM-
JIIOE JI03BOJICHE ¥ 3a00pOHEHE 3-TIOMIXK YCiX €NIEMEHTIB MPOIeCyabHOTO CTaTyCy 3aXMCHHKA Ta BU3HAUAE
CTyMiHb 000B’ I3KOBOCTI BOJII MiJ3aXKCHOIO ISl HHOTO [2, C. 168].

Tox, mpoaHami3yBaBIIM HaBEJCHI BUMOTH, MOXKHA CTBEP/XKYBATH, IO ITPaBa 3aXMCHUKA-aJJBOKATA €
MOXITHUMH BiJ TIpaB MiIO3PIOBAHOrO, OOBHHYBAuEHOTO, 3aXUCT SKOTO BiH 3filicHioe. OYeBHIHO,
3YMOBJICHO II€ TUM, IO, Ha BIAMIHY BiJ IHIIMX YYaCHUKIB KPUMIHAJBLHOTO MPOBA/KEHHS, 3aXUCHHUK HE
MOY€e CaMOCTIIfHO OpaTH y4acTb y HbOMY. AJle, Ha Hallle IEPEeKOHAHHS, TAKUIA CTaH pedel y )KOAHOMY pasi
He MMOBHHEH BIUIMBATH Ha diTke 3aKpirmwieHHs B KIIK Ykpainu BiamoBigHUX mpaB i 000B’ S3KiB 3aXHCHUKA.

3 mporo npusoay O. P. bamanpka Bim3Hauwmna, mo 3riguo 3i 4. 4 ct. 20 KIIK Ykpaiau y4acts y
KPUMIHAJILHOMY TPOBa/KCHHI 3aXMCHHKA IiJ03PIOBAHOI0, OOBUHYBAYCHOI'O HE 3BYXKYE HOTO MPOIECY-
anbHUX TpaB. Take MpaBWIO JAJIO 3MOTY aBTOPY 3pPOOMTH BHUCHOBOK, IIO 3aXHCHUK HE 3aMiHIOE CBOTO
MiJ3aXMCHOT0, a € HOro MmpaBO3acTYITHUKOM, JI€ IMOPsJ 3 OCTaHHIM, 1 € CAaMOCTIHHMM YyYaCHHUKOM KpH-
MiHAJBHOTO Mpolecy. 3aXUCHUK 3IiHCHIOE MPEICTABHULTBO 3aKOHHUX 1HTEPECIB Mi3aXUCHOTO, CIPUSE Y
peadizarii Horo npas, HaIa€ OPUIUIHY JOTIOMOTY.

[IponecyanbHi mpaBa 3aXMCHUKA Ta MiA3aXMCHOTO HE 3JIMBAIOTHCS, OCKUIBKM 3aXMCHUK HAAIJICHUN
CHCTEMOIO CBOEPIHUX, Y TICBHIN YaCTHHI HE XapaKTEpHUX JJIsi 0OBUHYBAa4eHOrO NpaB Ta 00OB’ S3KiB, IO
MOPOJKYIOTh BUHUKHEHHS OCOOJIMBHX IPABOBITHOCHH SK MK 3aXMCHUKOM 1 MiA3aXHMCHUM, TaK 1 Mixk
3aXMCHUKOM Ta IHIIMMH Cy0’ €EKTaMH KPUMiHaIbHO-TIPOIIECYaIbHUX BiHOCHH [2, ¢. 168].

B inmomy pasi, 6epyun no yBaru nonoxenss cr. 4548 KIIK Vkpainu, MoxkHa OiiiTH BUCHOBKY, 1110
3aKOHOJIaBellb (PAaKTUYHO POOHTH 3aXHMCHHKA TPEICTABHUKOM. B IIbOMY KOHTEKCTI IIJIKOM CITYITHHM
BupaeTbes 3ayBakeHHs FO. I1. SlHoBmua 3 mpuBomy Ttoro, mo taki Hopmu KIIK VYkpainn 3mymryrots
noBepTaThcs 10 NUCKYCii mpo (yHKIiOHaJbHE MPU3HAYCHHS 3aXHCHHKA B KPHUMIHAIBHOMY TIPOIIECI,
30KpeMa KM BiH MOBUHEH OYTH — MPEICTABHUKOM YH IpaBo3acTynmHuKoM. CripaBai, Tpeba YiTKO yCBiOM-
JIIOBATH, 10 3aXUCHHMK 1 IIPEICTABHUK — II€ MPOIIECYyaJIbHUI CTAaTyC, a aBOKAT — 11e Ipodecis.

V¥ 4. 3 cr. 42 KIIK Ykpainu nependadeHo KOMIUIEKC MPOLECyalbHUX IpaB MMiJ03pI0BaHOr0, 0OBUHY-
Ba4€HOT0, IKHMH MalOTh TIPAaBO KOPUCTYBATHCS aJBOKaT-3aXxHCHUK. Cepel HUX — IPaBoO Ha MepIly BUMOTY
MaTH 3aXMCHHUKA Ta MoOaueHHA 3 HUM JO MEPLIOro JOMUTY 3 JAOTPUMAHHSIM YMOB, IIO 3a0e3NnedyroTh
KOH(]IIEHIIWHICTh CMIJIKYBaHHs; MPaBO Ha YYacTh 3aXHCHHKA B MPOBEJACHHI JOMHUTY ¥ 1HIIUX MpoIecy-
IbHUX Ail; 1paBo 30MpaTd i mogaBaTd CIiAYOMY. HPOKYPOPY, CIIOUOMY CyIAl JOKa3H; MpaBo OpaTu
y4acTh Yy TPOBEACHHI MpOlECYalbHUX Jiif; MpaBO IiJ 4Yac MPOBEICHHS MPOLECYaJbHUX il CTaBUTH
3alUTaHHs, [IOJABaTH CBOI 3ayBa)KEHHsI Ta 3alepeyeHHs 040 HOPSAKY NPOBEICHHS Aii, sIKi BHOCATH 10
MIPOTOKOJIY; MpaBO 3acTocoByBaTH i3 moaepkanHsM BuMor KIIK VYkpainum TexHiuHi 3aco0u mijg dyac
NPOBENIEHHS MpOoLeCcyalbHUX Mil, Y AKX MiJO3pIOBaHUN, OOBUHYBaueHHH Oepe y4acTh; IPaBO 3asBILSITH
KJIOTIOTaHHS PO MPOBEACHHS MPOIECYATbHHUX Mii, PO 3a0e3MeueHHs 0€3MeKH Moa0 ceOe, YWICHIB CBOET
ciM’1, OIM3BKUX POUUiB, MaliHa, )KUTIIA TOIIO; IPABO 3asIBJISATH BiBOJH; IPABO 03HAWOMIIIOBATHCS 3 MaTe-
plaaMu JIOCyZIOBOTO PO3CIiyBaHHS B MOpsAKY, nepeabadeHomy cr. 221 KIIK VYkpainu, i BuMaratu
BiIKpUTTs MatepianiB 3rigHo 31 ct. 290 KIIK Ykpainu, npaBo omep:KyBaTH KoOIii MpoLeCyalbHUX TOKY-
MeHTIB [5].

OkpiM mepeniueHnx Mmpas IMiJo3poBaHuid, OOBUHYBAYCHUH MArOTh TAKOX 1HIII MpOLleCyalbHi paBa,
nepexndaueni KIIK Ykpainu. Po3mupenss npouecyansHuX IpaB migo3proBaHoro, oosunyBaueHoro B KIIK
VYkpaiHu 3yMOBIIOE MO3UTHBHY TEHJICHIIIO IIOAO TPABOBOTO PETYIIOBAHHS MPOLECYILHOTO CTaTYyCy
3aXMCHUKA B KPUMIHAJIBHOMY MPOBAIKEHHI.
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3aXUCHUK HE € Cy0 €KTOM BJIAJHMX IMOBHOBa)KCHb, OJHAK 3aXHUCHHK € IPEICTABHUKOM IIiji3a-
XHCHOTO, JIi€ BiJ WOro iMEHi Ta Mae aJBOKAaTChKHK craryc. Tomy, okpiMm mpaB, nepeadadeHnx KIIK
VYkpainu, 3aXUCHHK KOPHCTYETBCS IMpaBaMH, sKi mnependadeHni 3akoHoM Ykpainu “IIpo aaBokaTypy Ta
aJIBOKATChKY MISUIBHICTB, peaizallis SKHUX HaJa€ MOXKJIMBICTH 3a0e3leuyBaTH NMPAaBOBUH 3aXHUCT OCOOH.
Ilix gac 3mificHEHHS aJIBOKATCHKOI AisUTHHOCTI aBOKAT Ma€ MPaBO BUMHATH OyIb-sKi [ii, HE 3a00poHEH]
3aKOHOM, TIPaBUJIAMH aJIBOKATChKOI €THKH Ta JIOTOBOPOM IPO HAJIaHHS MPABOBOI JOITOMOTH, HEOOXi THI st
HAJIeKHOTO BUKOHAHHS JIOTOBOPY MPO HAJaHHS MPABOBOI JOIIOMOTH, & CaMe: 3BEPTATUCS 3 aJJBOKATCHKIMH
3aMTaMu JI0 OPraHiB JAep>KaBHOI BIIAJH, OpraHiB MiCIIEBOTO CAMOBPSIYyBaHHsI, iX IMOCAJIOBUX Ta CITy:KO0O-
BUX 0ci0, IopuanyHuX ocib, a Takox A0 (i3udHUX 0Ci0, 3a 3roA0I0 WX 0Ci0; 03HAOMIFOBATHCS Ha
MiIPUEMCTBAX, YCTAHOBAaX, OpraHi3allisax i3 HeoOXiIMHOI UTS JisSUTbHOCTI aJBOKaTa iH(opMari€rw, KpiMm
THUX, IO MICTATH iH(GOpMAILiIo 3 00MEXEHUM JTOCTYIIOM; CKJIAJaTH 3asBH, CKapTU KJIOMOTaHHS H 1MO1aBaTH
iX y BCTaHOBJIICHOMY 3aKOHOM IOPSIKY; OyTH MPHUCYTHIM TMiJ 9ac PO3TIISALY CBOIiX KJIOMOTaHb i CKapr i
JaBaTU MOSACHEHHS MO CyTi KJIOMOTaHb 1 cKapr; 30upaTH BioMOCTi mpo (akTH, U0 MOXYTh OYTH BHKO-
PUCTaHI SK JIOKa3W, y TependadeHuii 3aKOHOM CIOCIO BMJIyYaTH Ta OTPUMYBATH pedi Ta JOKyMEHTH,
OMHTYBaTH 0Ci0 3a IXHBOIO 3r0JI0K0; BUKOPHCTOBYBATH TEXHIYHI 3aC00M, 30KpeMa i KOIIOBaHHS MaTe-
piayiB KpUMiHAIBHOTO MPOBAKECHHS, (PIKCYBaTH MpoLeCcyalbHi il Ta XiJ CyIOBOT0 3aciiaHHsl, B AKHX BiH
Oepe yJacTp sIK 3aXUCHHK, TOIIO.

BucnoBku. [IpaBoBmii craTyc 3axMCHHKa SK Cy0 €KTa KpUMIHAJIBHOTO MPOBA/HKEHHS BPETYIbO-
Banuii KIIK Ykpainu, a takox 3akonoM Ykpainu “[Ipo ajgBokaTypy Ta aJBOKaTChKY IisUIbHICTB” . 3axuc-
HUKOM € aJ[BOKAT, KWW 3IHCHIOE 3aXUCT IiI03PIOBAHOI0, 0OBUHYBAaYE€HOI'0, 3aCY/PKCHOT0, BUIIPABIaHOTO,
0CcOo0M, CTOCOBHO KO Iepe0adacTbcs 3aCTOCYBaHHS MIPUMYCOBUX 3aXOMAiB MEIUYHOTO YH BHXOBHOTO, a
TaKOX OCOOH, IMOJ0 SKOI IependadacThCss PO3IJIs] MUTAHHS PO BUAAYy iHO3EMHIiM aepxaBi (ekcTpa-
JIHIIIIO).

Y KpUMiHATBPHUX TPABOBIIHOCHMHAX 3aXHCHUK BUCTYNA€E SK Cy0 €KT 3aXUCTy B KPHMiHATHLHOMY
MPOBaKEHH1, TTPEJCTABHUK MiA3aXUCHOTO Ta aJ[BOKAT, KWK € dieHoM HamioHansHOT acoriariii agBokaris
Ykpainu. OcHOBHOIO ()YHKITI€I0 3aXWMCHHUKA Y KPUMiHAJIHLHOMY IPOBa/PKCHHI € 3aXUCT IpaB, CBOOOJ Ta
3aKOHHUX IHTEpeciB Mino3proBaHOro, o0BUHYyBadeHOro. 3 mieto Meroro KIIK Ykpainum Haminse agBokara-
3aXWCHUKA TPaBaMH, SIKUMH BOJIONI€ IiJ3aXMCHUH, a TaKOXX OCOOJIMBHM MPOIECYaIbHUM CTaTyCOM, B
OCHOBI SIKOTO —3aKOHHI iIHTEpeCH 0COOH, SIKi BCTAHOBIIOIOTH MTPABOBI MEXIi MisUTHOCTI 3aXMCHUKA. 3 IIbOTO
BUTUIMBAE HAMBAXKIIMBIIIA OCOOIWBICTh MPABOBOIO CTATYCY 3aXWCHHUKA, SKa TOJSTa€ B TOMY, IO IMpaBa
3aXMCHUKA € TOXiIHUMH BiJl paB 0COOH, M0N0 SKOI BiH 3[IMCHIOE 3aXHCT, a 3aXHUCHHUK € Cy0' €EKTOM
000B’ 13Ky JTOKa3yBaHHA yCiX CIPUATIWBUX I MiA3aXHUCHOTO OOCTaBHH KPUMIHAJIHLHOTO MPOBAKEHHS,
aJie 1eil 000B’ 130K MOYKE OOMEXKUTH JIUIIIE ITiA3aXUCHUHN.
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PROCEDURAL STATUS OF DEFENDANT IN CRIMINAL PROCEEDINGS

Under the conditions of reforming the criminal procedural legidation of Ukraine, the status of a
defender acquires qualitatively new, positive features. The process of reforming criminal justice
necessitates the study of important issues of guarantees of the rights and freedoms of a person suspected
or accused of committing a criminal offense, in particular the participation of a lawyer. Important
issues to consider are involved criminal defense lawyer as one of the most important participants in
criminal proceedings, research problemsfu’ related to the implementation of the legitimate rights and
interests of man and citizen.

To date, one of the aspects of the problem remains the uncertainty of procedural rights, the
exercise of which is carried out directly by the suspect, accused and can not be entrusted to counsel.
Defining and clearly enshrining in the CPC of Ukrainetherelevant rights and responsibilities of defense
counsel will be a guarantee of effective protection of the rights, freedoms and legitimate interests of the
individual, as imperfect provisions of the law currently make it impossible to exercise the rights of
defense counsel to collect evidencein full.

The declared issues are relevant and timely, asthe legal status of a lawyer and a defense attorney
is, although somewhat related, but unequal concepts both in terms of scope and source of legal
regulation. Based on the provisions of the CPC of Ukraine, the rights of defense counsel are exercised
exclusively on the basis of CCP Ukraine, and the activity of a lawyer as a professional activity of a
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person is regulated by the Law of Ukraine “On Advocacy and Advocacy”, which determines the
procedural status of defense counsel.

It is established that. in the provisions of Art. 46 of the CPC of Ukraine, it is appropriate to
provide general provisions for the participation of defense counsel in criminal proceedings, which, inter
alia, provide that one person may have several defense attorneys, each of whom may appear during
criminal proceedings and participate independently.

Article 47 of the CPC of Ukraine should be referred to as “Rights and responsibilities of the
defense counseal”, which enshrines the relevant rights and obligations of the defense counsel, cases of
refusal to perform his duties, as well as what he is prohibited from performing during the protection
function. However, when formulating the provisions of these articles, it is inappropriate to implement
all the provisions of Art. 20 of the Law of Ukraine “On Advocacy and Advocacy”, as some of them
coincide with the provisions of the CPC of Ukraine and do not require additional consolidation.

Theinclusion in the newly formed articles of the CPC of Ukraine of some provisions of thislaw is
not appropriate, as they actually contradict the CPC of Ukraine, which will complicate the imple-
mentation of the defender of their rights and responsibilitiesin criminal proceedings. In particular, the
CPC of Ukraine should not indicate a “lawyer’s’ request, as the provisions of this Code regulate
relations between participantsin criminal proceedings without signs of professional orientation, which,
in fact, makesit impossible to usetheterm “lawyer’srequest”.

Key words: criminal proceedings, defense;, defender; proceduralstatus, rights; legitimate
interests; advocacy.
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