YK 658.012:330.11

P. KBaTkoscka, K. I'aBpon
Jlrobaunckuit yausepcutet uM. Mapuu Kropu-CkiogoBckoit

BAKHOCTD 2O®EKTUBHOCTU CYAEBHOI'O
PA3BUPATEJILCTBA JIJISI JEUCTBOBAHUS IIPABOCY 1M
B ITOJIBIIE

© Kegamxoscka P., 'aspon K., 2014

O0001eHHO cofiepkaTeIbHOE HAINOJHEHHE TePMHHOJIOTHYECKOr0 annapara OTHOCH-
TeJIbHO PAa3JMYHBIX cep AesiTeJIbHOCTH, AKUEHTHPOBAHO Ha BaXHOCTH CONEPKAHMS U
cymHocTH 3¢ (eKTUBHOI HeATEJHLHOCTH OpPraHoB cyaeOHoW cucrembl. IlpuBenensl
pe3yabTaThl HCCICJI0BAHUS pa30upatedbcTB B cyaeOHoii cucreme Iloabmiu, ouneHeHa
3(ppeKTHBHOCTH ee PYHKIMOHMPOBAHUS B L[€JIOM U OTAEJbHBIX Cy/IeOHBIX MPOU3BO/CTB.

CucteMaTH3MpPOBaHbI eBpoNelickue U MeKIYHApOAHbIe MOAXO0AbI K oleHKe 3(phexTuB-
HOCTH (YHKUMOHMPOBAHUSL CHCTEM IIPABOCYAUSI B KOHTEKCTe C OIICHOYHOH MeToaMKe,
HCIO0JIb3YEMOH B IOJIbCKO NPaKTHKE.

IIpoananu3upoBaHbl OPraHU3alMOHHYI0O CTPYKTYPY M COCTAaB PacXoA0B IO0JIbCKOM
cyae0HOH cucTeMbl M CcAeJaHbl BBIBOABI 0 CTPYKTYypHOil 3¢ dexTuBHOCcTH. OG0OCHOBAHO
BBIBOJBI 0 TOM, 4TO 3¢ (deKTHBHOE NpaBocyaue SIBJIsieTC HEOOXOAUMBIM YCJOBHEM IS
COLMAIBHOIO H 3KOHOMHMYECKOIr0 Iporpecca; 0TMe4eHO HHU3KYI 3(PPeKTHBHOCTH CyqeGHOro
pasoupareiabcrBa B Ilonbmie, B ¢BA3M € TeM, YTO NPOLEAYPbI He peaTu3ylOT Heseil, s
KOTOPBIX OHM CO3[aHbl, MPUBOAS K BRICOKHM 3aTpaTaM OK0KeTa M IKOHOMHKH.

KirodeBble cjioBa: NoJIbCKUI cyAeOHas cucreMa, pyHKUMOHMPOBaHUE, 3(PPeKTUBHOCTD,
OpraHM3alMOHHASA CTPYKTYPA, pacxodbl, 0I01KeT, IKOHOMMKA.
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THE IMPORTANCE OF EFFECTIVE LEGAL PROCEEDINGS
TO THE ENERGIES JUSTICE IN POLAND
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Generalized substantive content terminological apparatus with respect to the various
fields of activity, accented on the importance of the content and spirit of the effective operation
of the judicial system. The results of investigation proceedings in the judicial system in Poland,
evaluated the effectiveness of its functioning as a whole and of court proceedings.

Systematized European and international approaches to the assessment of the efficiency
of the justice systems in the context of the evaluation methodology used in the Polish practice.

Argued that the efficiency of the courts in the exercise of their main goal, which is the
realization of the right of citizens to a fair trial without undue delay, to a large extent depends
on the organizational-technical operation of the courts. It is proved that in the present time, in
this area the most important achievements of the projects yavlyaeyutsya e-court, e-registration
course of proceedings.

Analyzed the organizational structure and the expenses of the Polish judicial system and
draw conclusions about the structural efficiency. The conclusion is that an effective justice is a
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prerequisite for social and economic progress; noted the low efficiency of the proceedings in
Poland, due to the fact that the procedures do not realize the purposes for which they were
created, leading to high costs of the budget and the economy.

Key words: Polish judicial system functioning, efficiency, organizational structure, cost,
budget, economy.

BBenenne. DPPEKTUBHOCTH 3TO TEPMHUH, NPUCYIUH JtoOoMmy THIy Meponpusatuii. OieHka
3((HEeKTUBHOCTH TPAaBOCYIUS SBISETCS CIIOKHBIM IPOIECCOM M MOXXET pPacCMaTpUBATBCS B MHOTHX
acniektax. C OIHOM CTOPOHBI, onpeaesieHus 3G(OEKTUBHOCTH B TOCTHKCHHUH IIeJied, ¢ JPYroil CTOPOHBI,
OTHOCAIIUXCS K 3(PPEKTUBHOCTH Mep, NMPUHUMAEMBIX s JOCTHXKEHHs 3TuX Inened. llenpro crartbm
SBIISIETCS] TOKa3aTh BaXHOCTh d((EeKTHBHOCTH cyneOHOro pasbuparenscTBa Ha QoHe 3(PPeKTHBHOCTH
npaBocyaus B [lonbine. [IpoGiiema 3HAYMTENHHO CBsI3aHA C TEM, YTO, COTJIACHO CTATUCTHYECKUM JaHHBIM,
OIyOJIMKOBaHHBIM MUHHCTEPCTBOM FOCTHUIINH, CPENHSS MPOJODKUTENBHOCTh pa30UpaTeNbCcTBa B MIEPBOH
WHCTAHIIMU TIOKa3bIBaeT deThipe rojaa u pacreT. B 2012 romy cyneOHOe pa30oHMpaTebCTBO 3aHMMAJIO B
cpenHeM 4,2 Mecsna, a B npouuioM roxy — 4,1. C 2008 rona stot mpouecc npojyieBaercs Ha 0,4 mecsiies
[4, ¢. 5]. Camble OGonplive 3agensl B OTHONIEHWH MPOLEAYPbl OAHKPOTCTBA, TaK KaK OHH OyIyT
MO/BEPraloTCs ACTaJbHOMY aHAIU3Y. DTOT BONPOC HE 00CYXKAANCSA IO CHUX IOp B JUTEpAType, MOITOMY
CYIIIECTBYET HEOOXOAMMOCTh KOMIUIEKCHOTO B3INIAJa B KOHTEKCTe Hamboiiee BaXKHBIX MpoOieM B
(YHKIMOHUPOBAHUU cyAeOHOM cuctembl B [loinbie.

Bausinue >pdpekTHBHOCTH CyHe0HOIi cHUCTeMbl HAa pa3BUTHEe IKOHOMHKH cTpanbl. Crpasen-
JMBOCTD SBJISIETCA OJHMM M3 HamOoiee BaXKHBIX oOjacTeil AeaTelbHOCTH TocyaapcTBa. DddexkTUBHAs
cyneOHasi cucreMa ONpeAessieT COUUaTbHO-3KOHOMHUUYECKUM mporpecc. OH BIMSET Ha BaXKHBIE HJIEMEHTHI
OM3Hec-cpe/Ibl, TaKHe KaK CO3JaHue W JIMKBUAAIMS PEINPUSITHIA, 0OecTiedeHUe BBITIOHEHHSI KOHTPAKTOB,
3aMThl COOCTBEHHOCTH M Apyrux mpas. Cyzasl rocygapctB-wieHoB EC 00s3aHBI JONMOTHHUTEIBEHO
cobmonare npaswia EC 0 KOHKYypeHLUH, YTO OYEHb BAXKHO A (PYHKIMOHMPOBAHMS E€IMHOTO PbIHKA.
HenocraTkn B HalMOHANBHBIX CHCTEMax MpPaBOCYIUS SIBIAIOTCS MpoOJIEeMOi HE TOJBKO 3aWHTEpeco-
BaHHOI'O T'OCYAapCTBa-wieHa, HO TaKXXe€ MOTYT BIHUATH Ha (PyHKIMOHMPOBAHHE BCEH MPABOBOH CHUCTEMBI
Erpometickoro Coro3a. Takum oOpa3om, noBblimeHre 3QHEKTUBHOCTH CHCTEM TMPaBOCYAUSI TOCYIAPCTB-
unenoB EBpomneiickoro Coro3a cuuTaeTcss OJHMM M3 HpuopuTeToB EBpomeiickoro cemecTtpa, HOBOTO
rOJI0BOTO IMKJIAa KOOPAWHAIMU HONUTHKH [5]. DyHKUMOHMpOBaHME CyneOHOH CHUCTEMBI CYIIECTBEHHO
BIMACT Ha HMMUIK TOCYJapCTBa B MEXAYyHApOAHOW oueHKe. Dp(dexTHBHAs, He3aBUCHMAas cyacOHas
cucreMa co3aaéT oopa3 0€30MacHOro M CTadMILHOTO ToCyAapcTBa. PeHTHHT mpaBoCcyAnsl OCYILECTBISETCS
B YACTHOCTH, C TIOMOIIIIO:

— Esponeiickoit komuccun 1o dddextuBHocTH mnpaBocyaus Cosera Espomst (CEPEJ) —
EBpomnetickuit noxnan CyneOHON CHCTEMBI, IPOBEACHNE MHOTOTpaHHAHN OI[EHKH CHCTEMBI IPABOCY U

— Bcemupnbiii 6ank — mokaszarenu Worldwide Governance Indicators (WGI), B tom uucie
MOKa3aTeNny BEpXOBEHCTBA 3aKOHA, B TOM YHCIE COOIIO/ICHUS KOHTPAKTOB, (DyHKIIMOHUPOBAHHUS CyIeOHOM
CHCTEMBI

— Bcemupnslii s5koHOMHYECKHH (hopyM — oTdeTsl (OTUeT 0 TI100anbHON KOHKYPEHTOCIIOCOOHOCTH —
GCR) Brirouasi aHanu3 OM3HEC-Cpe/ibl B OIOPOKpATHH, YPE3MEPHOTO PEryJHpPOBAHHS M HE3aBUCHMOCTH
CyieOHOM BJIACTH,

— TIIpoekr MupoBoii roctuumu — mnokaszatenb (Munmexc npaBomopsinka — RLI), B Tom uucrne, B
JaCTHOCTH, YIMTBIBAIOLIMN IPABOCYJUE MO ITPa’KAAHCKUM U YTOJIOBHBIM J€NIaM.

EnvHCTBEHHBIM HWCTOYHUKOM (UHAHCHpOBaHHMA cyneOHoW cuctembl B [lonbime, kKak © B
OOJIBIIMHCTBE €BPONEHMCKUX CTpaH, SBISETCS TOCYHapcTBEHHBIN OropkeT. Pamumonanuzanmsa cyneOHon
HKOHOMHKH 3TO CIOCO0 cOKpanieHus oromkeTHoro aedunura. Pacxomsr MununctepcrBa roctuiun B 2012
roxy coctaBmim 10 170 827 3noteix [2, C. 4]. OHuM uconb3yOTCS U1l PUHAHCUPOBAHMS JCHCTBOBAHHS
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NpaBOCyAUsi, KOTOpOE, B COOTBETCTBHM cO CT. 175 monbckoit Koncturymum [6] ocymectBusercs:
BepxoBHbIM cynoM, OOImIMMHM CyAaMH, BOCHHBIMH W aJAMUHHCTPAaTHBHbIMHM cynamu. HauGomnbmimii
VIAENbHBI BeC B pacxojax ObLI MOHECEH B CBA3HM C PACXOAaMH Ha YHHBEPCAJIbHYIO FOPUCIUKIIMIO, YTO
omnpaBIbpIBaeT (GPOKYyCHPOBKY aHalu3 B oOnactu mpaBocynus. Pacxoner Ha omepaunu u3 321 pailoHHBIX
cynoB, 45 paitonHbIx cynoB u 11 anemisaiuoHHbIX cyaoB B 2012 roay cocraBui Oosiee 6 MIIp/I. 3I0THIX.
HecMoTps Ha BBICOKHH ypOBEHBb PacxooB Ha poHe Ipyrux eBpoIeiicku3 cTpaH, cyAeOHast cucTeMa 4acTo
SBIISICTCS TIPEAMETOM IMUPOKOH OOIIecTBEeHHOW KpUTHKH. OTHOpaBHON TOYKOW U ONpeesieHUs
HarpaBJieHHs MOBBIMEHNUs YPPEKTUBHOCTH MOJBCKUX CYAOB OOIIEH IOPHCIAMKIMU C LENbIO BBISBICHUS
OCHOBHBIX MPOOJIEMHBIX 00J1acTeH.

OmnpeaesieHue OCHOBHBIX mpo0jeM B (QYHKUMOHUpOBaHMH o0mux cyaoB B Iloabuie.
Hcrounukom mHpopManuii o Hanboiee BaXHBIX IMpobiemax cyaeOHO# cucrembl B [lonblie sBisieTcs
CTaTHCTHKA, CTPATETUsl Pa3BUTHUS CTPaHBI, pa3pa0OTaHHAs B COOTBETCTBUH C IOJOXEHHAMH 3aKOHa O
OPUHIMIAX TIOJUTUKA B oOmacté pa3Butus [16] u omyOnukoBanHbie B OQHIHATBHOM IKypHaie
EBpomneiickoro Coro3a Pexomennmanuu CoBeta EBpomeiickoro Coro3za o HanuonanpHON mporpamme
pedopmuposanust B [lomsme ¢ 2013 u coneprkame mMHeHne CoBera IO TPEIUIOKEHUIO MPOTPAMMBI
IMonbmm mo kouBeprenimu Ha 2012-2016 r. [19] OcHoBHOW mMpo0IeMON BBIXOAAIICH W3 aHAIU3a
CTaTUCTUYECKUX IAHHBIX M 3THUX AOKYMEHTOB SBJISETCS Ype3MEpHas HpPOJOJDKUTENBHOCTh CyIeOHOTro
pasouparenscTBa. CorylacHO JaHHBIM, OIyONMKOBaHHBIM JlemapTaMeHTOM CTATHCTUKH W aHaIu3a
Munucrepcrpa roctunuu u3 2012 rona, npogomkutenbHocTh 250 400 men, HaxoqAmMXCs B Cy1aX MepBOi
WHCTAHIIUY TIpeBBICKIA OMuH ToAd. M3 Hux 192 602 mpouenyp mpuBeno K OKOHYATEIIEHOMY PEIICHUIO B
TeueHue AByX Jjet, 35 761 mpoueayp B nepuo ¢ AByX 1o Tpex JeT, 13 062 npoueayp B nepuoa ¢ Tpex 10
AT JIeT, 5 622 pa3OupaTenbcTB B MEPHOX OT IMATH 10 BockMH JieT U 3 353 pa3OupaTenbcTBa Ha CPOK,
mpeBbImaromuii Bocemsb et [4, €. 10]. CnumkoMm THHHBIE pa3OHMpaTeabCTBA IMOAPLIBAIOT TOBEPHE
rpaXIaH K TOCYAapCcTBY, a TakKe MOABEPraloT 0e30MacHOCTh MPaBOBOro 000pOTa, HETaTUBHO BIHsISL Ha
(GyHKIIMOHMpPOBaHHE 3KOHOMUKHU. CymecTByeT Weblid psa (akTopoB, BIUSIONIMX HA UIMHY CyAZeOHOTO
pasouparenbcTBa. OJHHM M3 HHX SIBISETCS TPOTPECCHPYIONIEe YBEIMYECHHE O3HAKOMIICHHUS CYJIIOB C
HOBBIMH BHJIaMH CJIy4aeB B pe3yJbTaTe PEryJIMPOBAaHHS HOBBIX 00JacTedl M BBEACHUS HOBBIX MHCTUTYLIMH
K INIpaBOBOW cucTeMme. Bcerymnenwme B cmimy 3akoHa yBenWYWT Harpysky cynoB. B 2012 romy cynsr
nonyunnu 14 040 000 gen. Cynsl AOMKHBI OBUIM 3aHHUMAThCSL APYTMMH BOIIPOCAMH, B TOM YHUCIE IMPH
paccmotpennu npensinymero roga 15 940 000 cmygasimu, 9ro cocrasisier okouno 4,3 % cinyyaeB Oosblie,
4YeM B mpebliayiem roay [4, €. 1].

HdpyrumMu  BaXKHBIMH ~ JETEPMUHAHTAMH JUIMHBI  CyleOHOro  pa3OMpaTenbcTBa  SIBISIOTCS
OpraHM3allMOHHAs CTPYKTypa CyJeOHOM CHCTEMBI M TOCYIapCTBEHHOTO PACIpPEAEICHHs YeIOBEYECKUX
pecypcoB. DTU MpoOJIeMbl CTaldl OJHOM M3 KIIOUEBBIX 00nacTeil peOopMbI TONBCKOM ToCcyAapcTBEHHOM
cyneOHoOl cucTeMbl. [IpoBeneHHBIE MEPONPHATHS COCTOSUIM, B YacTHOCTH, B INpeoOpa3oBaHHMU Oolee
CEMHUJICCATH PAHOHHBIX CYJOB B pPErHOHAJbHBIC IOJPA3JICNCHUs] U WU3MEHEHUSX B 3aKOHOJATEIBCTBE
0CBOOOKAAIOUIMX CyAed OT aJMUHUCTPATUBHBIX OOS3aHHOCTEH, HEMOCPEACTBEHHO HE CBS3aHHBIX C
WCIIOJTHEHHEM TIPaBOCY IS M 3314 NMPaBOBOM 3amuThl. HecMOTps Ha psi Mep, NPUHATHIX [UIS YITydIIeHHs
00CTaHOBKH, TMO-TIPEKHEMY CTATHCTHKA TOKa3bIBACT Pa3lMuUs B HArpy3Kax eIWHHIl CyleOHOW BIacTH B
crpane. [To caMbIM MOCIIETHIM JaHHBIM, OITyOJMKOBAaHHBIM MUHHUCTEPCTBOM IOCTHIIMY B TEUEHHE TEPBBIX
Tpex kBaprajoB 2013 roga mOpoOIEHT 1e€jd, PACCMOTPEHHBIX CyAaMU IEPBOM HHCTAHIMH, B KOTOPBIX
MPOJOJKUTENILHOCTD pa3orpaTesbCcTBa MPEBHILAI0 12 Mecs1eB, MeCTUTCS B MHAUBHIYaIbHBIX areIsanusixX
B auamnasone oT 3,99 B Bemocroke u 11,59 B Bapmase [20].

CoKpalieHHI0 OTJIOKECHHBIX pa30UPATENIbCTB B MOJNBCKHX TIPaXXIAHCKMX CyAaX CIHOCOOCTBYET
pasBUTHE AIbTEPHATHBHBIX METOJOB pa3pelleHus] CIOpoB. B  pesynpTare 3aKOHOAATENBHBIX H
WHPOPMAITHOHHBIX MEp MOIYUYHIIOCh 3HAYUTENBHO YBEIMYUTh YHCIIO CIIy4acB, B KOTOPBIX CTOPOHBI OBUIH
HanpaBJIeHbl Ha IOCPEJHUYECTBO IO MpHUKa3y cyaa B cooTBeTcTBHHM co cT. 183 § 1 I'paxmanckoro
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MPOIIECCYaNbHOTO Kojekca. B akonommueckux genax B 2006-2012 xkonudecTBO [ie, TMepenaHHBIX
MeIUaliK B palfOHHBIX Cyaax yBenuuuinock ¢ 140 no 1637 [21].

O} PEeKTUBHOCTh CYJ0B B OCYIISCTBICHUH MX OCHOBHOM 1I€JIM, KOTOPOH SIBJISICTCS peaiu3alus npasa
TpaXKJIaH Ha CIIpaBeIJIMBOC CyaeOHOE pa30oupaTeNbcTBO 0€3 HEONpaBIaHHOW 3a/IepPKKH, B 3HAYUTEIBHOMN
CTEeTIeHH 3aBHUCUT OT OpPTaHHM3AIlMOHHO-TEXHUYECKOH NeATENbHOCTH CyI0B. B 3TO# oOmacti Hamboiee
BaXXHbBIMU OOCTUKCHUSAMHU, PCAJIM30BAHHBIMU B MOCJICAHHUEC T'OJbl ABJISICIOTCA HpOGKTI:I: SJICKTPOHHOI'O
CyJia, SIEKTPOHHON PErHCTPAINU X0/1a Pa30oupaTeNbCTB, TO3BOJISIONICH OECIUIATHO CKAYaTh SJIEKTPOHHYIO
Konuio ['oCymapCcTBEHHOro CyAeOHOro peecTpa, a TaKKe HAWTH W MPOCMOTPETh PEeCTp 3eMejb.
B npontom rogy ocHOBaTenu OOMIECTB C OIPaHUYCHHOW OTBETCTBEHHOCTBHIO MONYYHIU BO3MOXXHOCTb
MOJIaBaTh DIICKTPOHHYIO 3asBKYy Ha perucrpanuio komnannd. C Havama 2012 3amucaH B 3TOM pexHMeE
3apErUCTPUPOBATIOCH 0OJIEE TPEX C MOJIOBUHOMN THICSY KOMITAHHIA.

Pedopma Hampamnena Ha moBblieHHe 3()(QEKTUBHOCTH CYJOB B peaHM3allMA KOHCTUTYIHOHHBIX
3aaa4. aq)(l)eKTI/IBHOC BBIINIOJTHCHUC 3a1a4, BO3JIOKCHHBIX Ha OGBI‘IHBIX Cyaax HC ABJIACTCA NOCTATOYHBLIM
JUISL TOTO, YTOOBI TOJOXUTEIHHO OIEHUTHh PadOTy CyNeOHBIX OPraHOB. YPOBEHb KOMMYHAIBHBIX YCIYT,
OKa3bIBAEMBIX B OCHOBHOM H3MEPEHHOE BpEMS BBITIOJHEHHS MOXET OBITh JOCTUTHYTO HA Pa3IMIHBIX
YPOBHSIX TOTPEOJICHUSI PECypcoB, B 3aBUCUMOCTH OT 3ajaud. Hampumep, cokpaiieHHE TMpOI0JIKH-
TEJIHHOCTH CYyAEOHOTO pa30HpaTeNbCTBA MOXKET OBITh TOCTUTHYTO ITyTeM CO3JAaHUS JOIOJHUTEIBHBIX
JOJDKHOCTEW cyze, min Oosiee dPGEKTUBHOTO WCIIONIB30BaHHs BpeMeHH cyzed. [loaroMy HeoOxomuma
uHpOpMAIUA O pacxojaxX, IOHECCHHBIX B OTIPABICHUU MPABOCYAHS, KOHTPOJIb U YIy4YIICHUE
3(hPeKTUBHOCTH pabOTHI CYIOB B CBOMX 3a/iadaX. B HBIHEITHUX MPOICAYPHBIX YCIOBUAX HHGOPMAIHIO O
pacxojax, co3laHa CHUCTEMOW yd4eTa CyJOB CBOIUTCS K OTYETaM O pacxofax IO THUMax, C ILeJbio
MOATOTOBKM cYeTa TpHUObUIEH W YOBITKOB B CpaBHHUTENbHOWH Bepcuu. OrepanroHHbBIE PacXolbl
CTPYNITUPOBAHBI 10 KPHUTEPHIO CoAepaHus 0e3 (pakTOpoB LeIM M MeCcTa MX BO3HWKHOBEHHS a TaKxke
Mepuoia, K KOTOpOMY pe3yibrarT OyneT HasHaueH. Takoe pacmpejerneHue MHOOpMAIUU O CTOMMOCTH
MTO3BOJIMJIO Ha MPEIBAPHUTEIBHYIO OIEHKY CTPYKTYPHI M AWHAMUKH CTOMMOCTH Ha ()OHE OOIIEero ypOBHS
TEKYIIMX pa0oT CyJa, HO B HBIHCUIHUX YCJOBHSAX IMPABOBOIO aHAJIM3a OHO HANPABJICHO HA OIICHKY YacTH
Pacxo/ioB CBs3aHBIX C 3aTpaTtaMu. OTKIOHEHUS KOHTPOJISl OFOJIKETHBIX PACXOJIOB CBSI3aHBI C MOJIPOOHBIM
AHAIMTHYECKUM pPeecTpOM. 3aTpaThl MPEACTABISIONINE PACXOAbl pa3OMTHI HA ab3arlbl, TIaBbl U pa3aeisl. B
pe3ysbTaTe BBEJACHUS B CyIsl o00s3arenbcTBa BeleHUS CHUCTEMBI OFOJKCTUPOBAHUS OIPEACICHBI
JOTIOJTHUTENIbHBIE PEKOPIBI PAcXO/0OB, KIacCH(UIIMPOBAHHBIX MO pas3feliaM, COTJIACHO TPaJUIIMOHHON
KiaccuuKanms OrKeTa, Ha OCHOBE SAMHOTO KJI0Ua JUIS YacTH 15 oT/aenoB O1o/pKeTa pelarnmx 3a1a4n
KJIACCU(UKAIUK JeHCTBHIA. JeATeIbHOCTh Ha3HAYCHHAS JIJISl peali3allii YHUBEPCATBHON IOPHCIUKIIUY B
paMKax rocynapcTBeHHBIX ¢GyHKImid “CrpaBemIMBOCTE” 3TO KOJUIEKTHB CyIeH M OCHOBHAs TOJAEPIKKA
IpoIecca OCYIIECTBICHHS IPABOCYUs, MOJICPKUBAONIUE TMPOLECC BBIHECEHHS CYACOHOrO pPEIICHHUS,
MPaBOBOM 3alUTHl — CyAeOHBIE CEKpPEeTapH, HCIIONIHEHHE CYICOHBIX pPEIIeHHH - KypaTopbl CyIeOHOI
CITy’kObI, CpelCTBa TEXHUYECKOTO OOCIY)KHMBaHUS, OPraHMU3alMOHHAS M aJMUHUCTPATHBHAS TMOIACPIKKA
peanuzanuu 3agad, COIEpKaHUE M pa3BUTHE MH(PPACTPYKTYPHI CYJ0B, MHBECTUIMOHHAS JESATEIHHOCTD,
MOABEM CTAaHIAPTOB JAEATENFHOCTH Cy/IOB, BHIIIaTa KOMITIEHCAITHI 3a yIIep0 MOIy4eH u3-3a perpeccuil 3a
ACATCIIBHOCTL 1A CYBCPCHUTETA IOJIBCKOI'O IOCyAapCTBa, BBIIJIATBEI KOMIICHCAUU W penapaum‘/i 3a
yiiep0d, TOHECEHHBIE B PE3yJbTaTe HEMPABOMEPHOTO OCYXKICHUS WIH KOMIIGHCAIIMK YOBITKOB 3a
HapyIlIeHne MpaBa Ha CyJAecOHOe pa3OHUpaTeNIbcTBO B Pa3yMHBIC CPOKH, BBITUIATHI KOMIICHCAIIMH JKEPTBAM
HEKOTOPBIX MpecTyIuieHuii. Kpome Toro, Cyibl HECYT OTBETCTBEHHOCTD 3a OCYIIECTBICHUE MEPOTIPUSTHI B
pamKax rocymapcTBeHHbIX (QyHknui “CormanbHoe obecriedeHne W TMOMIEPXKKH CEMBbH, B TOM YHCIE
3apIuiaT s Cy/IeH B OTCTAaBKE U JIOMOJHEHUN BO3HATPAKICHUN, CEMEHHBIX JOMONHEHHH 3apmiaT. OreHka
peaM3anuu OmNpeAeNIeHHBIX MEpPOTPUSATHHA, OCYIIECTBISETCS C HCIOJIb30BaHHEM CIEAYIONINX ITOKa3a-
TeJeW: TPOIEHTa [Iell, PACCMOTPEHHBIX CyJaMH IepBOl HHCTAHINH, B KOTOPOM IPOJOKATEIHHOCTD
MPOLEAYPHl TPEBBIIaeT 12 MecsleB, YHCIO JMOJDKHOCTEH I MJIaJIIero CyIbd Ha paboyee MecTo.
JuHamuka pacxomoB CyneOHBIX B TIepecdéTe Ha OJHO Jell0, BHOCHMOE B CyJ, KOJUYECTBO e,
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PacCCMOTPEHHBIX KIIEPKaMH, OTHOCSIICECS K OJIHOW ped)epeHIapCKON JIOIKHOCTH, YHCIO CIydacB 3aBep-
IICHHBIX B TE€YEHHE OTYETHOTO IMEPHOJa, OTHOCAIIETOCS K MPOeCcCHOHATFHONW AEATENhHOCTH KypaTopa,
YPOBEHb YJOBJIETBOPEHHOCTH CYIE€W TEXHMUECKON NOAJIEPKKOW B CyJl€, YPOBEHb YJ/IOBIETBOPEHHOCTU
Cylned aJMHHUCTPATUBHOW TMOAJEPKKOH B CyJe, CKOpPOCTh 0e30TKa3HOW paboThl IICHTPAIBLHOM
WH()OPMATHIECKOW CHCTEMBI, YBEIMYEHUE HCIOIB3YeMOH IUIOMAAN B TEYCHHE OTYCTHOTO IEPHOJA,
KOJIM4ECTBO I0JIy4aTele.

[Tone3nocts MHGOPMAMK O 3aTpaTax B pasjene TpeOyeMmbIM il (PHMHAHCOBOTO IUIAHWPOBAHUS, B
COOTBETCTBUH C TPAJAUIIMOHHOMN U LIEIEBON OFOJKETHOH KiIacCU(UKAIIUECH OrpaHUYNBACTCS C TOUKU 3PCHHUS
BEIMOTOB AKOHOMHYECKOTO pacdera. [Ipomecc W3roTOBIEHWS PaIlMOHAIBHOTO NEHCTBOBaHUS TpeOyeT
CpaBHECHHUS M3MEHCHHMH B CTOMMOCTH 3ajad. CToumocTh MH(pOpManus B € HBIHEIIHEM BHJIC HE AT
OCHOBaHHWI TIOHSTh OOMIIOI0 IKOHOMHYECKYIO 3 (EeKTHBHOCTH CymOB. B cBeTe 3THX cooOpakeHuil,
OCOOCHHO Ba)KHBIMU CTAHOBHUTCS OIPEICICHUE KPUTEPHEB OLEHKA PAacXOJ0B CYJOB, HMMEIOIIUX
OTHOIIIEHUE K JUATHOCTUKE YKOHOMHYECKOH (D (PEKTHUBHOCTH.

Ounenka 3(¢p¢peKTHBHOCTH CyAeOHOro pa3dupare/ibCTBa HAa NpHMepe [eJ 0 HelJiaTe:Keclo-
co0HocTu. bBaHKpPOTCTBO SABISETCS IOPUAMYECKOW WMHCTUTYIIMEH, CO3JaHHOW B COOTBETCTBHH C
nonoxkeHusiMu  3akoHa oT 28.02.2003 r. o OaHKpPOTCTBE MW PECTPYKTYpH3AIMH, I TOIYYSHHS
OJTHOPOZHOTO YIIOBIETBOPEHUS TPEOOBaHUI KPEIUTOPOB C aKTUBOB HECOCTOSTEIBHOTO NOJDKHHKA. IJTO
TaK Ha3bIBaeMasi 00ILasl MPoLeypa BHI3BICKAHUs, IPOBOAMMAS B MHTEPECAX BCEX KPEIUTOPOB U OTHOCUTCS
K COBOKYITHOCTH BCEX aKTHUBOB Oankpota [8, C. 2-3]. [1aBHbIM yciioBHEM OOBSBICHHS OAHKPOTCTBA IO
PELICHNIO CyAa SBJSIETCSl ONpeAeieHUs Hanudusg (akTa HECOCTOSTEIBHOCTH. JIODKHHK cuuTaeTcs
HETJIaTeKEeCIOCOOHBIM, €CITM OH HE BBINOJHIET CBOMX ()MHAHCOBBIX 0053aTENBCTB, WM €CIH €ro
00513aTeNbCTBA MPEBBIIAIOT CTOUMOCTh €r0 UMYIIECTBA, JAXKE €CJIM OH UX IMO-TIPEKHEMY BBIIOIHACT Ha
perymspuoii ocumoBe [15, cr. 11]. He xaxkmas HeIuaTe)ecrmocoOHas KOMIAHHUSA MOXKET OOBSBUTH
O0ankpoTcTBo. EE€ aKkTUBBI JOIDKHBI OBITH JOCTATOYHBIMH ISl TOKPBITHSL PAcxXolOB Ha IPOLEXypHI
0aHKPOTCTBAa WM CYICOHBIX M3JICPKEK W JPYTHX PACXOJIOB, CBSI3aHHBIX C IMPOIEAypaMH OaHKpPOTCTBA.
[locnennum ycnoBrueM Ajisi BOSHUKHOBEHHUS! OaHKPOTCTBA ABJISIETCS MHOXKECTBO KPEAUTOPOB, AaHHOE JIULO
JIOJDKHO UMETH 32JI0JDKEHHOCTD Y IBYX Pa3HbIX JIUIL.

Ecnu Bce ycnoBust i GaHKpPOTCTBAa OyAyT NMPaBUIBHO NMPOBEPEHBI, CyA MPUHHMAET pEIICHHE O
Hayale COOTBETCTBYIOIIEIO CYACOHOTO pa3duparesibcTBa O OAaHKPOTCTBE C YKa3aHHEM pEXHMa €ro
MOBEJICHUS, KOTOPBIA MOXKET BKJIIOYATh JIMKBUAALMIO AaKTHBOB WJIM COTJIACOBAHUS M pealu3aluu
cornamenust. BAHKPOTCTBO B peKUME JIMKBHIAIIMN OCHOBAHO Ha cOOpe CPeACTB IS MOTAICHHS TOJTOB 3a
CYET MPOJAKH YaCTH MMYIIECTBA, €ro OPraHU30BaHHOM YacTH MM OTAENBHBIX OOBEKTOB OCHOBHBIX
CPE/CTB, OTHOCSIIMXCS K TaKk Ha3blBAEMOMY OaHKpPOTCTBY. BaHKpPOTCTBO SBISIETCS CHUCTEMHBIM
YIOBIICTBOPEHHUEM KPEAMTOPOB BEPOSATHBHIMH OyIyIIMMU NPUOBUIIMH KOMIAHMH. Peanmsyercss Takum
o0pa3oM JOMOTHUTENbHAS 3a/1a4a, CO3/IaHa 3aKOHOAATEIHHON BIACTEH, B IpoIiecce CO31adl WHCTUTYIHH
OankporcTBa. Ecnm CymiecTBYIOT peaqbHbIE BO3MOXXHOCTH TIOTALIEHUS 00s3aTeNbCTB, MPONOIDKAs
HENpPEepBIBHYIO paboTy, YTO O3HAYaeT COXpaHEHHE PabOYMX MECT, CyH JOJDKEH yUWTHIBATH IOTydaeMbIe
COLMANIbHBIE BBITOJIBI AJIS1 pa3HBIX JIMLI.

Anamuz 3¢ GEeKTHBHOCTH TPOIEAYphl OaHKPOTCTBA OJDKEH HAYWHATHCSA C  OINPEACIICHUS
3¢ (PEKTUBHOCTH. IJTO JKOHOMHYECKAs KOHLEMIMS, TMPEACTABISIONAs OTHOLICHHWE MOJYYSHHBIX
pe3yibTaTOB K pacxojaM, KOTopas SBISETCS KpPUTEPHEM OIEHKU pe3ylbTaToOB TPHHATHIX Mepax.
O hekTUBHOCTH 3aKOHA MOYKHO YBHIETh B HECKOJBKHX aCHEKTax:

— MaxkcuMu3alMsa OOIIECTBEHHOW IMOJE3HOCTH, MACHCTBYIOIIMH 3aKOH JOJDKEH IPUBECTH K
3HAYUTEIFHOMY YBEIMUYEHHIO COI[HAIEHOTO 00ecedeHus,

— yJIy4YLICHUE CHTYyalluH, 10 KpaiiHel Mepe, OJHOTO YeIOBeKa, COXpaHss MPU 3TOM CTaTyC APYTHX
J0ZIeH, 9TO Ha3biBaeTCs 3 (EKTUBHOCTHIO PACIIPEAEIEHUS PECYPCOB;

— ToiydeHue Oosiee BBICOKOH IIEHHOCTH B TOJb3y IMOJyYaTesed 10 CPaBHEHHUIO C YOBITKAMHU
MOHECEHHBIMU MPOUTPABILIIMH,;
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— BBIPaBHUBAHHE WM CHIDKEHHE MapTHHAIBHBIX PACXO0B MO JOCTIKEHHIO LIEIH B OTHOIIEHHH K
HOJTy4eHHON MapruHanbHOU npubsuH [9, €. 95].

3akoH pa3paboTaHbl 3PPEKTUBEH, €CITH OH OTBEUAET CICAYIOIIMM YCIOBUSIM:

— sBigeTcsd 3(QEKTUBHBIM, YTO KacaeTcs HE TONBKO ()OPMATBHOTO acHeKTa, HO Ha CaMoM Jeje
OCYILECTBIISIET TIeITH, CHOPMYIIMPOBAHHBIE JIJISI HETO 3aKOHOIaTeNeM,;

— IpeaycMaTpHBaeT MaKCHMallbHO 3apaHee Oyaylire M3MEHEHHS B COLMAIbHO-IKOHOMHYECKOH
peaNbHOCTH;

— MaKCHMalU3UpyeT OOIECTBEHHOE U MHIUBUIyaJbHOE 0araTcTBo;

— YYHTBIBaeT MPEIIOJIOKEHHE O YKOHOMUYECKOHW PallMOHAIBLHOCTH TOJy4YaTeNieil mpaBa W WINET
OanaHc MeX1y HHTepecaMH OOIIecTBa H JIMYHOCTH,

— TPEeIOCTaBISET BO3MOXKHOCTh SKOHOMHYECKH 3()(EKTHBHOTO U CIIPABEUINBOTO PaCHpe/IeIICHHS
CPEICTB;

— CKIOHEH K CaMOOTPaHMYEHHIO, TO €CTh COKpAalleHHI0O H30BITOYHOTO TpaBa, KOTOpOe
CI0CcOOCTBYET MOIICHHHYECTBY CTOJIBKO, CKOJIBKO €ro Ae(UIINT;

— YyBaXaeT M YUYUTHIBACT TPAAULUUOHHBIC [IEHHOCTH, NPWHATHIC MPHHUUIb], MPUBBIYKKA U
CTaHIAPTHI,

— UCTIONB3YeT HWHCTPYMEHTHI, MHpENOCTaBIsIeMble HayKOW IpaBa Uil co3taddl 3(QeKTHBHON
npaBoBoi cuctemsl [14].

Ananmu3 3QpGEeKTHBHOCTH €T 0 HECOCTOSATEILHOCTH MPOBOJIUTCS 110 BCEMY MHPY B TEUCHHE MHOTHX
ner. OH TpuHAN (OPMY KOJIUYECTBEHHOTO W KadeCTBEHHOro. KoJIMYeCTBEHHBIH aHAM3 OCHOBaH Ha
OTIpEJICIIEHNH U 3KCIIEPTU3bI COOTBETCTBYIOMINX MoKa3aresieid. OCHOBHBIE Mephbl S (EKTUBHOCTH TIpoliecca
HETUIATeXKECIOCOOHOCTH OCHOBAaHBI Ha pa3Mepe BOCCTAHOBJICHHBIX JOJITOB, 3aTpaT OaHKPOTCTBA W
MPOJOJDKUTENBHOCTH Cy/IeOHOTO pa3OmparenbcTBa. B mepBoil rpymme mokaszaresneil Hamboiee 9acTo
WCTIOJIb3YEMBIX SIBJISIIOTCS CIIEIYIONIHE OTHOIICHUS:

— BOCCTAHOBJICHHBIE JIOJTH B MX CTOMMOCTH Ha JaTy OOBSBIECHHs OAaHKPOTCTBA, TaK Ha3bIBA€MbIH
recovery rate;

—  BBIIUIATHI, IPOU3BOIUMEIE KPEAUTOPAM JI0 OLICHOYHON CTOMMOCTH UMYIIlecTBAa OAaHKPOTA,

— BBIIUIATH], TMPOW3BOIUMBIE KpEeOUTOpaM Ha CyMMY JIOXOJa, MOJYYCHHOTO OT MPOAAXKH
UMYIIecTBa OaHKpOTa,

— JOXOIBl OT MPOJAKH HMYyIIecTBa OaHKpPOTa 10 €ro CTOMMOCTH OIIEHMBAaeMOW B Hadaie
pa30uparenbCcTBa 1Mo cepTu(UIMPOBaHBIM oneHImKoM [11, ¢. 125].

[lokaszarenn ocHOBaHHBIE HA CTOMMOCTH IPOLEAYP UCIONB3YIOT paclpeieieHue MpsIMbIX 3aTpaT, TO
€CTb CTOMMOCTH CyIEeOHBIX OIJIaT, YBEIOMJICHWH, MOJTYYEHHUS CBUACTENLCKUX IMOKA3aHH, BO3HArpax-
JEHUS TIONEYUTENs], ero 3aMecTUTelNeH, WICHOB COBETa KPEOUTOPOB W APYIMX JIMIL, 3aHATHIX B JaHHOU
€IMHUIIE BO BpeMs Mpoueaypbl OaHKPOTCTBA, a TakKe 3aTpaThl Ha BeJeHHWE OM3HEC-€OUHHUI U PACXOIH,
CBSI3aHHBIC C YNPABJICHUEM HMYILIECTBOM OaHKpoTa M ero Jukeupanuu [7, C. 128-129] u kocBeHHBIC
3aTpaThl CBA3aHHBIC C MOTEPEH BHITOJ, KOTOPHIE B CBS3U C JHMKBHIAIMEH KommaHuu. [lapameTpsl 3TOrO
TUTIA SBJISAIOTCS OTHOLIEHHWEM MPSMBIX 3aTpaT K CTOMMOCTH aKTHUBOB NPEANPHUATHs, CTOMMOCTH JOJTra
cyObeKTa, CTOMMOCTM HEMOTAlIEHHOIo J0Jra, CTOMMOCTh KOMIAaHMHM. He MeHee BaKHOW sBIsieTCS
CTpyKTypa 3arpaT. llpenmerom wuccieqoBaHMsl SBISIETCS CCOOCTBEHHBIM BKJIQJ B HPSAMBIX pacxojax
KacarolluXxcsl OTAEIbHBIX KOMIIOHEHTOB, B TOM YHCJI€ B IIEPBYIO OYepellb BOZHAIPAKICHUS HONEeYUTeIeH
[11, c. 130]. [IponOmKUTENFHOCTh MPOLEAYPHl B KadecTBE Mepbl d((PEKTUBHOCTH CyIeOHOro pa3zdompa-
TENbCTBA SBJISIETCS TAKKe BAXKHBIM MapaMeTpoM aHaiu3 Uil oleHKH 3(dexkTuBHOCTH OaHKPOTCTBA.
Kopoue mpomenypa mmeer ropaszmo Ooiee BBICOKYIO 3(PQEKTHBHOCTh, KOTOpas CBsi3aHa C MEHBIICH
MoTepel CTOMMOCTH aKTUBOB, BXOJSIINX B COCTaB UMYLIECTBA OaHKPOTA.

Bceemupnsiii 6ank ¢ 2003 roga mpoBOIMT HMCCIENOBAHUSA WHCTUTYLMH OAaHKPOTCTBA B MHpPE IS
OLICHKH (P (PEKTHBHOCTH TpeX W3 TMEPEUYHCICHHBIX BBINIE MMOKa3aTelel, TO eCTh JIUTEIBHOCTH MPOLEIYp
OaHKpPOTCTBA, JONM pAcXOAOB B IMPOLEHTAX OT CTOMMOCTH HUMYyILIecTBa OaHKpOoTa W IPOLEHT
BoccraHoBineHus. Jlanuele mo >ddexkruBHOCTH Tpouenyp OankporcrBa B Ilompme B 2007-2012 roawt
npeacTaBieHs! B puc. 1.
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IddexTuBHocTH npouenyp dankporcrsa B [loasme B 2007-2012 rr *
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* Ucrounuk: PacueTs Ha ocHOBe MokianoB Doing Business 3a rr 2007-2012
paspabotanbl Becemupreim 6ankom, http://www.doingbusiness.org/

Jiist Toro 4ToObBI OLIEHUTH JaHHbIC U3 AuarpaMMbl Ne 1 Ha puc. 2 noka3aHo CBOaHYI0 HH()OPMALIHIO
aHATM3UPYEMOTO TepHUoaa JJIsl TPYIIIEI Pa3BUTHIX CTpaH, Tak Ha3bBaeMBIX “ODCP ¢ BBICOKMM ypOBHEM

nmoxoaa”, B KOTOPYIO BKIodasiack v [ombma.

S¢ddexTHBHOCTH NpoUeayp OAHKPOTCTBA B PAa3BUTHIX CTPAHAX B COOTBETCTBUH
¢ kiaaccupuranueit OICP (OICP ¢ Bbicoknm ypoBHeM aoxoaa) B 2007-2012 rr*
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*Ucrounnk: Pacuetsl Ha ocHOBe mokinanoB Doing Business 3a 2007-2012 rr
paspaboranbl Becemupubim 6ankom, http://www.doingbusiness.org/

Cozfaya  TOJBCKOTO 3aKOHOJATENbCTBA O HECOCTOSTENHOCTH —3aKOHOJATeleM BKIIoYana
(bopMyIMpoBaHHE YETHIPEX OCHOBHBIX (D)YHKIMH. MO B3BICKAHHIO 3aI0JDKEHHOCTH, MPOQUIAKTHYECKHE,
BOCIIUTATENbHBIC, U Toramenus goira [18, ¢. 5-6]. Hanbosiee Ba)KHBIM SBIISIETCS MHKACCUPOBAHME J0JITa,
JUTSL YIOBJIETBOPEHHS KPEIUTOPOB HECOCTOSATENBHOTO JOKHUKA KaK MOYKHO OoJblle crpaBe/uinBo. Takast
MOCTAaHOBKA OCHOBHBIX 3aJau MpOLEAyphl OaHKPOTCBA 03HAUYAET MOJXOJ K MHTEpecaM KpEAUTOPOB Kak K
npuoputeram. K coxkaneHuto, uccieqoBaHus OKa3bIBalOT, YTO 3Ta (QyHKIMs He peanu3oBaHa. CTeneHb
YIOBIICTBOPEHUS! KPEIUTOPOB MEHBIIIE IMOJOBHHBI CPETHETO YPOBHS JUIsL pa3BUTHIX cTpaH. OuepeaHoit
GyHKIMEH sBIseTcs NpOQHUIaKTHYECKas, TO €CTh MPeJOTBpallaonias JalbHEHITYI0 HECOCTOSTEIbHOCTD,
KOTOpasi MOXET OBbITh Pe3yJbTaTOM HEBBIOIHEHUS O0053aTEIHCTB HECOCTOSTENBHOTO IOJDKHHKA, TaK
Ha3bIBaeMbIi 3PPEKT JOMUHO WM MEMOYKa HECOCTOSTEIHHOCTU. BhIMoNHEHHE 3TON (YHKIH BO3MOXKHO
MyTEeM TNPEIOCTABICHUS CKOPEWIIero MOTamleHus 3aJ0DKEHHOCTH W3 aKTUBOB HEIUIATE:KECTIOCOOHOTO
nomwkauka. [Ipodpunaktuueckass QyHKIMA Takke He peanu3oBaHa. [IpaBHIBHO NEHCTBYIOIIAsS MOJAEIb
0aHKpPOTCTBAa JOJKHA JOCTUTAaTh CBOMX IeJieil He TOJNBKO B IEpPHOJ] SKOHOMHYECKOTO pocTa, HO W,
BO3MOJKHO, MpeXx/e Bcero B meprona kpusuca [1, €. 11]. Puc. 3 mokasbiBaeT, kKak OBICTPO PACTET YHCIIO
peluieHui, npu3Haommx 6aHkporcTa B [lombie B mociaeHIE TOIBL.
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KoauyecTBo pemenuii, npusHaomux 6ankporcrsa B [loasme B 2007-2011 rr**
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Puc. 3
* JlaHHBIE OTHOCSTCS K MTOI'aM IepBbIX Tpex kBaptanos 2013 roxa
**Ncrounnk: CoOCTBEHHBIE MaTepHaiB, HA OCHOBE MOHHTOPOB Cy1eOHOTO M IKOHOMHYECKOTO

Poinb BocmuTaTeNbHBIX TpOLiEAyp OaHKPOTCTBA 3aKIFOYACTCSI B BOCHUTAHUH MPEIIPUHUMATENCH B
KeaeMbIX MOJIENISIX TOBEJEHHs, TaK Ha3bIBAEMOI0. IMMOJX0Ja HAAEKHOro mpennpuHemarens. JInio
Beyllee MPEIIPUSITHE JOJKHO HE TOJILKO MPUHATH MEPHI JUTS PEAO0TBPAIICHHUS HECOCTOSATEILHOCTH, HO H
KOTJ[a TaKOE YCIIOBHE MPOMCXOJIMNT, KAaK MOKHO CKOpee T0JaTh 3asBIeHUEe Ha OaHKPOTCTBO. Peanmu3zarus
4eTBepTOr (DYHKIIMH, CIICAHUS JOJITOB, 00eCTIeYNBAETCS TIOJIOKEHUSIMH 3aKOHO/IaTeNILCTBAa 0 OAHKPOTCTBE
B OrpaHn4eHHbIi cTernenu [15, crates 369, 370, 492]. Ouu cocTOAT B 00ECHEUCHUH MTOTHOTO O0IerdYeHHs
OpeMeHU 3aJIOJDKEHHOCTH HAAEKHOTO TIPEANPUHUMATENS, KOTOPBIH CTal HECOCTOSTENFHBIM IO
HE3aBUCAIIMM OT HEro MNPUYMHAM. OTO OTHOCHTCS TOJILKO K JIOJDKHUKaM, KOTOpPBIE SIBISIOTCS
¢usndeckumu smnamu. [locne 3aBepiieHHs TPOLEAYyphl OAHKPOTCTBA OHH MOTYT CO3/IaTh JPYyroe
MpEINpHUsITHE YKe CBOOOIHOE OT JF0O0ro OcTaBIIerocs Joira. B onpeneneHHbIX cuTyanusx, QyHKIHS Ta
BO3MOXKHA B CJIydae COTJIAIICHUS] 0 OAHKPOTCTBE B 3aBUCHMOCTH OT BOJIM KpEAUTOPOB. B jmomonHeHue K
OCHOBHBIM HYeThIpeM (YHKIHMSAM, MEPEUMCIICHHBIX 3aKOHOJATEJIeM B JIMTEPaType TaKKe YyKa3blBaeTcs
ucnpasieHas ¢pyHkius [8, C. 6]. Ona BkiIrouaeT B ce0s BO3MOXKHOCTD MCIEICHHUS HEIIATEKECIIOCOOHOTO
JIAIA, BOCCTAHOBIICHUS CIIOCOOHOCTH TMOJIYYCHHS MPUOBUIA U KOHKYPEHTHOCTIOCOOHOCTH. DTO BO3MOXHO
3a CUET WCIIOJIb30BaHMSI CHCTEMBI B KOHTEKCTE€ TpOLEAyphl OaHKpOTCTBa. B Hacrosimee Bpems
MOCTYJIMpYeMbIii Mozenb OaHkporcTBa B EBpomelickom Coro3e IOMKEH YYHTBIBATh TaK Ha3bIBAEMYIO
[Monutuky BTOpOro IIaHCA HANpaBlIeHy Ha MPOrpaMMbl [0 CIIACCHUIO, BOCCTAHOBICHHIO U
pectpykrypuzanuu. B [lonbie mponeHT OGaHKPOTCTB C BO3MOXKHOCTBIO COTJIAICHUS SIBJISIETCS OYEHb
HuskuM. B 2012 roay cynsl 0ObSBHIN TOIBKO 166 perieHus mo coriameHuy 0 0aHKPOTCTBE, @ BO MHOTHX
Cllydasix CcorjlalieHHe He Obula 0JJOOPEHO WM B CBSI3U C OTCYTCTBHEM €T0 peaji3alyu Mpeodpa3zoBaHo B
JTUKBUIAIHIO.

Mepsl no noBbpimieHNI0 3P dekTHBHOCTH Npouenyp 0ankporcrBa B Iloabme. BonpmmHCTBO
aBTOPOB TIOJYEPKHUBAET, YTO CHCTEMBbl OaHKpPOTCTBa HEI(P(EKTUBHBI, WU3-32 BBICOKOH CTOMMOCTH
NpOLeypPEl O HECOCTOATENLHOCTH, cyaeOHas cucreMa HeddekTuBHA, KOHTPAKThl HE HCIIOJHSIOTCH,
TUTaHBl PECTPYKTYPHU3AIMHU TUIOXO TOATOTOBIEHBI, MPOIEAYpa JITUTCS J0JTOe BPEMs U YacTO MPHUBOJAAT K
JHUKBUJAIMKA CYOBEKTOB, KOTOpbIe MoOriu Obl (yHkumoHupoBath [1, €. 50-52]. B Hactosimiee Bpems B
[TosbIie OCHOBHBIM HCTOYHHUKOM 3aKOHOAATEIBCTBA O OAHKPOTCTRE SBNIsIETCs 3akoH oT 28 despainsa 2003 o
0aHKPOTCTBE U PECTPYKTYPU3AIMU 3aKOHA, KOTOPhIH BeTynui B cuiy 1 oktsaops 2003 roga. DToT 3aKoH
3amenun [lonoxenue ¢ 1934 myrem oObeAMHEHHs pelIeHHH OAaHKPOTCTBA U COTJIACHUTEIBHOTO B OIHOM
NpPaBOBOM aKTe, aJallTHPOBAHHOM K COBPEMEHHBIM SKOHOMHUYECKMM ycioBusiM. Kpome Toro, BBOIUTCS
3THM ITyTEM HOBBIH THI MOBEJCHHS JJIsI KOMITAHUH, JJIs1 KOTOPHIX HET HUKAKWX OCHOBaHWH MOJaTh Ha
0aHKpPOTCTBO, HO €CTh pa3yMHBIH PHUCK MNaJCHUs WK peopranmzanuu npoms3Bojctea. C 2009 roxa
CYLIECTBYET TAaKXKE MOHATHE MOTPEOUTEITHCKOTO OaHKPOTCTBA B COOTBETCTBUHU ¢ 3aKOHOM 00 M3MEHEHHHU
3aKOHa O OaHKPOTCTBE M peopraHu3anud, 3akoHoM o DoHpe OaHKOBCKOH TrapaHTHU W 3aKOHOM O
Hanunonansaom cyneOHoM peectpe [17]. Yke Ha MOMEHT BBEJCHHS HOBOTO 3aKOHA IMOSIBUIMCH T0JIOCA
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9KCTIEPTOB, YKa3bIBAIOIIMX, YTO W3MEHEHMS B MpaBWIax MOBTOPAIOT MHOrO OMMOOK U3
(GYHKIMOHUPOBABIIMX paHee Moaenel 6ankporcTBa. Kak ormernn I1. lo6poBonbckuil pyHAaMeHTaNbHBIC
HEIOCTaTKM HOBOTO 3aKOHA O OaHKPOTCTBE, KOTOPBIM SIBISIETCS OCTaTKOM MPENbIOYLIMX MpaBHII
CIIeAyIoIue:

— TIpUHHMaHHE CYAbSIMHU DKOHOMHUYECKHX DEIICHUH, BMECTO TOJILKO KOHTPOJM WU OOJEerdeHus
npoiiecca OaHKPOTCTBA, KaK 3TO JOJKHO IPOUCXOIUTH;

— BHEIPEHHE CJIMUIIKOM OOJIBIIOTO KOJMYECTBA IIpoueAyp OOXKaJoBaHMS M BO3MOXKHOCTEH
OCIIOPUTH pELICHHE, B pe3yJbTaTe Yero IPUOCTAHOBIMBAETCS IEATENbHOCTh HeoOXoamma Uil HX
PacCMOTPEHUS U 3HAUUTEIbHO YBEJIMUNBACTCS IIPOJODKUTEIBHOCTD Pa30MpaTeIbCTBa,

— HE3HAYMTEJIFHOE BIMSHUE KPEIUTOPOB HA TEMIIBI M IPOLeaypy OaHKPOTCTBA,

— O0YepemHOCTb TpeOOBaHWH  KpPEeOUTOpOB, KOTOpas HE O0ECleuMBaeT  CHpaBeIIMBOTO
pacmpeneneHus cpeacTB B OaHKPOTCTBE;

— CJIMIIKOM MHOTO CJIOXHBIX MIPOLIEAYP B 3aBUCUMOCTH OT 3 dextrBHOCTH Cy10B [3].

Vxe B 2003 romy NOSBWIKCH TOJIOCA MPAKTUKOB IMOCTYJIUPYIOIIUX W3MEHEHUs, HAIIPaBJICHHBIC Ha
YKpeIUIeHHE TO3HIUN KPEIUTOPOB, B YaCTHOCTH CIIOHCOPOB KOMIIaHWH B IMPOIECCE PECTPYKTYPH3ALUU H
BBEJICHUS OTIENBHBIX MPOLENyp, HANpaBlICHHBIX HA Mayble W cpennue npeanpustus. B mae 2012 roxa
Ob11 Ha3HaueH KolmekTuB aiis monpaBku 3aKoHAa 0 OAHKPOTCTBE M PEOPTaHU3AIINH, TIEIbI0 KOTOPOH Oblia
pa3paboTka pedopM JEeHCTBYIONIETO 3aKOHOAATENILCTBA. B cOCTaB rpymIbl BXOJMIN CY/AbH, MTOTIEYHTEINH,
a/IBOKaThI, FOPUCKOHCYJIBTHI, 8 TAaK)Ke MMPEICTABUTEIN IPABOBBIX U DKOHOMUYECKUX HayK. Pe3ynbpraToM ux
paboThI ObLIa MOAroTOBKA U npeactarienue 10 nexadps 2012 roga PexoMmeHnaryuu KOUIEKTHBa MUHUCTPA
IOCTUIIMK JUIs TIONpaBKU 3akoHa O OaHKpOTCTBe M peopranm3anuu [13]. OHM OCHOBaHBI Ha YETBHIPEX
9KOHOMHMYECKHX W TIPABOBHX IMOCTYJIaTaX:

PECTPYKTYpH3aIHsl, BMECTO JINKBUIAIINY,
— 3 eKTUBHAST PECTPYKTYpPHU3AIHS;

OTCTYTCBHE CTUTMAaTH3AI[MX 00aHKPOUCHHBIX MPEITPUITUN;

— oTdopMaTH3upPOBaHKE U MPOCTOTA pasbupaTenscTBa [13, C. 26].

OnHOM W3 OCHOBHBIX IIEJIEH TMpeIaraeMbIX W3MEHEHHWH SBISETCS BBEJACHHE CTHUMYJIOB IS
MIPEANPUATANA, OCOOCHHO MaJbIX U CPEAHHX, MPUHUMAEMBIX B KpaTYalIliie CPOKH, BMECTE C MEPaMH TIO0
PECTPYKTYpPHU3alliH, WIIH COTIACUTEIILHON TPOIeAYPhl. biaromapst yInpoIeH!:, YCOBEPIICHCTBOBAHUN U
pacIIMpeHnd BO3MOXKHOCTEH IJIsi NEWCTBHM B paMKaxX MPOIEAYPH OAHKPOTCTBA CTAHET BO3MOXHBIM
ajanraus Mpoleayp TEKyliero (UHAHCOBOTO TOJOKEHUS NpPEANPUHUMATENS, €ro OTHOIICHUH ¢
KpeIuTOpaMyd W pa3Mepa KOMMaHwH. V3MEHEHO TOIDKHO OBITh OIpeaeNieHue HECOCTOSTEIHHOCTH, B
KauecTBe apryMeHTa 0aHKPOTCTBA, /IS 00ecrieueHus 00jIee PeaTuCTUYHONW OIICHKH BPEMEHH, B KOTOPOM
3asBJICHHE O OAHKPOTCTBE AOHKHO OBITH MOAAHO. DTO TAaKXKE IMOMOXKET HHHUIIMHUPOBATH CyICOHBIC
pazbupaTenbCcTBa MO PECTPYKTYPHU3AIUN TPEAIPUATHH, HAXOSIIUXCS O yTPo30ii OaHKPOTCTBA, HO BCE
ke mraTéxecnocoOHpx. CocpeoToueHNEe Ha MPOIEIypax PeCTPYKTYPHU3aIlMd B COOTBETCTBUH ¢ OOITUMU
EBPOIMECUCKUMHU TEHICHITMSIMHU CBSIXaHHBIMH C Tak HaspiBaeMoit [lommtukoit BTOoporo mmanca. OnHa
MpeJINoJaraeT MOJIHbIM BO3BpAT MPEANPUATHH, MOCTPAJaBIINX OT (PMHAHCOBBIX TPYJHOCTEH B PHIHOYHYIO
SKOHOMHKH. DTO MOMYMHEHO MPEITIOKCHUIO N3MEHEHHUH 3HAUCHUS TSPMHUHOB “OaHKPOTCTBA” M ‘HECOCTO-
SITETBHOCTH Ha YCIOBHUSAX, KOTOPHIE HE BBI3BIBAIOT HETATHUBHBIX accorumaruii. [loctynar ympomeHus
MpoIeIypbl OaHKPOTCTBA JOJDKEH OBITh pPEaTW30BaH 3a CYET JHMKBUJAIMA W CMSTYCHUS MHOTHX
(hopMabHBIX TPEOOBAHHM NPUIOKEHUH W COCTA3ATEIbHBIX OyMmar, BBEACHHS I0JIyaBTOMATHYCCKHUX,
CTaHIaPTU3UPOBAHHBIX (OPMYJIIPOB, MEPEAaBaCMbIX B JCKTPOHHOM BHJE B CYI U 3a CUCT BHEIPCHHS
I{eHTpamsHOro perucTpa Hermarexecmocodunoctu [13, €. 27].

Ha ocHoBe pexkoMeHmanuu, MOATOTOBICHHOW U mpencraBieHHord 20 HostOps 2013, IIpoekt
IPEANOIOKEHHS 3aKOHOTIPOeKTa — 3aKoH 0 pecTpykrypusarmu [10]. [{ensMu HOBOTO 3aKOHA SIBIISIOTCS:

1) “obecrieueHre MPeANTPUHAMATENSIM M WX JEIOBBIMU TMapTHEPAMH 3 (EKTUBHBIX HHCTPYMEHTOB
JUTSL PECTPYKTYPHU3AIUH MTPU 00ECIICUCHUH MaKCUMATHHOU 3aIUTHI MPaB KPETUTOPOB,

2) obecrieueHre WHCTHUTYIIHOHAIBHIE aBTOHOMHUU PECTPYKTYPHU3AIIMOHHBIX I MPH OTCYTCTBHH
CTUTMATH3AIUH JIETTy O HECOCTOSTEIHHOCTH,

77



3) BHeApeHHE MPUHIUINA CYOCHANAPHOCTH OaHKPOTCTBA Kak Ultima ratio skoHomuueckoro ¢uacko
PECTPYKTYpH3AIIVH,

4) TMOBBINICHUE MTPAB AKTHBHBIX KPEIUTOPOB,

5) Makcumm3anusa CKOpocTy U 3PGHEKTUBHOCTH PECTPYKTYPH3AIUU 1 OAHKPOTCTBA,

6) nmedopmanuzaius aen u 6osee IMUPOKOE UCITOIB30BaHUE COBpeMeHHBIX cpeacTB UKT,

7) peamuzanus NOJIUTHKKA “HOBOrO IIaHca” — BO3MOXKHOCTB “HOBOrO crapra” Ui NMpeANpHUHH-
MaTelel, YbM TPEIANPUATHS TEePS)KUIN SKOHOMHYECKOe (HMACKO OT HEONIarompUsATHBIX W3MEHEHUI
SKOHOMHUYECKHX YCIIOBHH,

8) moBBIIIEHHS TOJOTYCTHOCTH HEHAICKHBIX JOJDKHUKOB M JTUKBUIUPYeMbIx kommanuit” [10, c. 2].

[IpoekT mompaBoK TpeaycMaTpUBacT JBa MapalUICIbHBIX aKTa, PETYIUPYIONINX BCIO IOJIBCKYIO
MOJIeTTh HETUIATe)KECIIOCOOHOCTH, TO €CTh MONPaBKH K 3aKOHY O OAHKPOTCTBE U PECTPYKTYPH3AIMH H
BBEJICHUS HOBOTO 3aKoHAa O pecTpykrypusanuu. IlompaBka K 3aKOHYy O OaHKPOTCTBE, CYIIECTBCHHO HE
H3MEHHUT TMOJIOKECHUH B CHIE Jefias BCEro HEOOXOJMMBbIC YIPOUICHUS W aJalTalii K HOBOMY
3aKOHO/IaTENIbCTBY, 3aKOHA O PecTpyKTypu3anuu. HoBelil 3aKoH OyJeT coiepkaTh KOHKPETHBIE MEPHI 110
YeThIpeM pa3IUYHbIM (opMaM JelI O pEeCTPYKTYpH3alUu: JBa THUMA YIPOIIEHHOH MPOUEAYPHI,
COTJIACUTENIEHOTO pPa30upareilbcTBa M BOCCTAHOBHTEIHBIX TPOLEAYp. IDTH MPOUEAYPHl BBOAHMMEIE B
neiicTBue OyIeT HampaBlieHbl Ha BCe JIMIA, OOJIAJarolide pPeCcTPYKTYypHU3allMOHHOH CIIOCOOHOCTHIO,
HE3aBHCUMO OT WX IUIATe)KeCnocoOHOCTH. bmaromaps STUM HW3MEHEHUSM B TEPBYKO OdYepelb B
pa3bupaTeNnbeTBe OYIeT MPOBOJUTCS PECTPYKTYPH3AIUH JIOJDKHUKA, B TOM YHCIE €ro 00s3aTENbCTB,
3aHATOCTH, YIIpaBIICHUsS. 3asBIeHHE O OAHKPOTCTBE C y4YaCTHEM JIMKBUAAINW aKTHBOB JOJKHO OBITH
CaMbIM MOCJECTHUM HCTIOB3yEMbIM CPEJICTBOM.

3aBepmenue. DPPeKTUBHOE MPABOCYIUE SBISAETCS HEOOXOIUMBIM YCIOBHUEM ISl COIMAIBHOTO U
SKOHOMHYECKOro mporpecca. McciemoBaHusi SCHO TIOKa3bIBalOT, YTO A(PPEKTUBHOCTH CYAeOHOTO
paszouparensctBa B [lombine sBasercs HuskuM. [Ipouenaypsl He peanu3yroT Ielieil, A1 KOTOPhIX OHU
CO3MaHbl, TaK Kak MO CBOECH Ype3MepHOW MPOIODKUTEIPHOCTH OrPAaHMYHBAIOT Tpeaen 0e30MacHOCTH
3aKOHA, YHUYTOXAasl JOBEpHUE OOIIECTBA K 3aKOHY W MPHBOJAS K BBICOKMM 3aTpaTaM JJisl OrojpKeTa |
OKOHOMHUKH. Huskuii ypoBeHb 3(h(HEKTHBHOCTH TONBCKOH CyneOHONW CHCTEMBI CBS3aH C MHOTHMHU
NPUYMHAMH, M3 KOTOPBIX Haubojee BaKHBIMHU SIBISIOTCS CIOXKHOCTh 3aKOHA, HEMPAaBUIBHOE CTPYKTYpa
CylIeOHON CHCTEMBI U HENPABUIIBHOE paclpe/ielieHHue YelOBEYeCKHX pecypcoB. B mocneqnue roasl ObuH
MIPUHSTEI MEPHI TI0 YIYYIIEHUIO CUTYallud, YeT0 HACJEeICTBUEM Oblia TpaHC(hOopMallys palOHHBIX CY/IOB B
perHoHANILHBIC MOIpa3AeIeH s, U3MEHEHUS B 3aKOHE, HAIPABJICHHBIC HA COKpAIICHUE aIMUHUACTPATUBHBIX
00s3aHHOCTEH CyZeldl W pa3BUTHE albTEPHATHBHOW, HECYJCOHOW JOpPOTH pa3pelieHusl CIOPOB.
IIpeoOpazoBaHus MPOUCXOSNIHNE B 3aKOHE O OAHKPOTCTBE SBISIOTCS HWACANBHBIM OTPAKCHUEM 3TOU
TeHaeHIMU. [l TOBBIICHUS HU3KOW 3()(EKTUBHOCTH TOJNBCKOW MOJETH CHCTEMbl OaHKPOTCTBA
MEHSIFOTCS TIPAaBUJIA U MEXaHU3MBI JIJIsl oOecrieueH s ux coOoieHus. BHepeHre HOBBIX BUIOB TakK A€ O
HECOCTOSITETTLHOCTH, KaK U MOTPEOUTENHCKOTO0 OAaHKPOTCTBA, KOTOphie BCTymwin B cuiny ¢ 2009 roma u
TUTAHUPOBKA HOBBIX NPAaBHJ IO YeThIpeX (opMax pa3OMpaTenbCcTBa PeCTPYKTYpU3allUU OCYIIECTBISETCS
napayieNbHO ¢ JCHCTBUSAMU MO YIPOIICHUIO M JeQOpMaTu3aliil MEPONPUSATHH, TPOBOJAUMBIX B paMKax
3THX Tmporenyp. Pactér ponb WHPOPMAIMOHHBIX CHCTEM, MO3BOJISIONIMX HA DJICKTPOHHBIE, YacTO
noigyaBToMaTndeckue (OpMbI TMepefayd, BO3HUKAIOT HWHTEPHETOBBIC WH(POPMAIHOHHBIC IICHTPHI.
BeemupHbiii 6aHk oneHun ycwiaus [lonbliM MO NpeoOpa3oBaHHIO TMOJBCKOTO 3aKOHOAATENLCTBA O
HECOCTOSTEIBHOCTH, TIPU3HAIOIIETO HAIlYy CTPaHY B KAYECTBE OJJHOTO U3 JIMJICPOB B MUPE C TOYKH 3PCHUS
TEMIIOB MO3UTHBHBIX M3MEHEHHUH U BBITOJT, KOTOPHIC B 3TOM OTHOIIICHUH JTOCTUTIIA SKoHOMHUKaA [12, €. 97].
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