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Y crarTi BHCBITJIEHO 0c00JMBOCTI y4acTi agBoKaTa y cipaBax 1040 BU3HAYeHHs Micus
NPOXKUBAaHHA JiTel, y CIIpaBax Npo y4acTh Y BUXOBAHHI Ta MOPAAKY CHIJIKYBaHHS 0AaTbKIB i3
IITHbMHU.

ABTOpPOM NPOAaHAJIi30BAHO OCHOBHI IOJIOKEHHSI CIMEI{HOI0 3aKOHOJABCTBA TA HOPMH
IMBUIBHOIO MPOLECYaAJbHOI0 NMPaBa, MO0 PeryJlTh NUTAHHA BU3HAYEHHSA MICUS NPOXKHU-
BaHHS TAa BUXOBaHHA JiTeil. Oco01uBYy yBary B cTATTi NPUCBAYEHO aHAJI3y NPABOBHX I0-
3unliii BepxoBHoro Cyany Ykpainu ta pimenb €Bponeiicbkoro Cyay 3 npaB JIOJIUHH 3 i€l
npoodJaeMaTUKH.

Y cnpaBax npo BUXOBaHHSA AiTel y4acTh alBOKATAa, sIK NPaBUJIO0, OB’ A3aHAa 3 po3ipBaH-
HSM LLTI00Y MOAPY:K:KS, BCTAHOBJIEHHAM PesKHMY PO3AIJILHOr0 NMPOKUBAHHA MOAPYKKS, ajie B
TAKUX CIPaBax a/IBOKAT NMOBHHEH 3BePTATH yBary CTOpPiH ciMeiiHOro cmopy Ha iHTepecu Ta
noTpedM TUTHHHU, 2 HE HA 3a]0BOJIEHHA BJIACHUX iHTepeciB Ta amOiuiii MmailiHOBOro 4um ocoduc-
TOro xapakrepy. SIk 3ayBakye aBTop, Ai€Bo10 (opMoOIO yyacTi aABOKaTa B TAKUX CIPaBax Mo-
J)Ke CTATH KOHCYJIbTYBAHHSl 3 3aCTOCYBAHHSIM NPHUMHMPIOBAJBLHUX NPOLEAYP 4M Memiauii ik
AJIbTEPHATHBH CYI0BOMY PO3IJISIAy CIIPABH.

Be3nepeuno 0aTbKU NMOBUHHI MiliTH 3roaM B NUTAHHAX BUXOBAHHS IUTHHM, NIPOTE, K
3acBilYy€ NMPaKTHKA PO3IJISIAY TAKUX CPAaB TA BUKOHAHHA pillleHb y IUX CiMeHHUX cpasa,
HOCSITTH TAKOI 3r0IM CKJIAAHO. Y CHUTyalisiX, KOJIM 0aTbKHM He MOXKYTh NilTH 3roM y NUTAHHAX
y4yacTi y BUXOBAaHHI Ta yTPpUMAaHHI JiTell, aABoKaT fIK mpodeciifHuil MpeACTABHUK NOBHHEH
PO3’SICHUTH KJIIEHTOBi nepeBaru camMe MHPHOIO, J0CYI0BOI0 BPeryJIOBaHHsI TaKoOro cropy,
nepenyciM B iHTepecax TUTHHU, HATOJIOCUTH HA HEOOXiTHOCTI YKJIaJeHHs JOTOBOPY MPo 31iiic-
HEeHHs1 0aTbKaMU 0ATHLKIBCHKHX 000B’SI3KIB 111010 BUXOBAHHSI, YTPUMAHHS AUTHHU Ta peai-
3anii 0aTbKaMu IXHiX npas y wiii cgepi.
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OcKinbKH cTIOPH MO0 MicHs NMPOKUBAHHS IMTHHH BUPILIYIOThCS 200 OpraHaMu OMIKHU
Ta MiKJyBaHHs, a00 K y CyA0BOMY MOPSIAKY, TO aABOKAT MOKe OyTH 3aJydyeHUii 10 HAJaHHA
NPAaBOBOI JONOMOI'Y NMPHU BUPilIEeHHI MUTAHHS MicUsl MPOKUBAHHA JUTHUHM SIK B aaMiHicTpa-
THBHOMY, TaK i B Cy10BOMY NOPSIAKY. ABTOPOM 3a3HAa4eHO, 10 aABOKAT SIK MPEJCTABHUK Y
HMBUILHOMY CYJOYMHCTBi MOBHMHEH CIPUSTH 3aXHCTY iIHTepeciB KIi€HTa, MpoTe He BCymepey
npaBaM Ta iHTepecaM TUTHUHM, TiTei.

KuiouoBi cjioBa: aaBokar, ciMmeiini cnopu, Micie NposkMBaHHs TUTUHH, YUACTh 0ATHKIB y
BHUXOBAaHHI IMTHHH.

IMocTanoBka nmpo6saemu. 3a ocTaHHI POKH Bce OiNbIIe yBaru B HAIIi JepikaBi MPUIUIAETbCS TIpa-
BaM JUTHHU, TUTAHHIM PO3BUTKY Ta 3aXUCTY il 0COOMCTOCTI, Ti CTaTyCy Ta poji B CYCIHIJILCTBI, Y JeprKaBi.
B VYkpaiHi Ha 3ak0OHOaBYOMY piBHI IPOTOJOMICHO, IO AITSAM TapaHTOBAHO MPABOBUH Ta cOIiabHHUN 3a-
XHCT 3 OOKY JIep’KaBH HE3aJekKHO BiJl IXHBOTO CTATYyCy, MOXOPKEHHS Ta COIIAIbHOTO Y1 MAifHOBOTO CTaHY
ixnix 6atekiB [1; 2; 3]. PeopmyBaHHS BITYM3HSHOTO IMBIUTBHOTO MPOIECYaTBHOTO Ta CIMEHHOTO 3aKOHO-
JABCTBA, IMIUIEMEHTAISl MI>KHAPOJHO-TIPABOBHX HOPM, IO PETJIAMEHTYIOTh TpaBa Ta CBOOOIM JWUTHHH,
3YMOBWJIY 3MiHU JIEP’KaBHOT MOJITUKU TAKOXK Yy cepi 3aXHUCTy NpaB JiTel Ta yAOCKOHAICHHS MPaBO3acTo-
COBYOI JISTTBHOCTI CYJIIB Y CIIpaBax, sIKi OB’ s3aHi 13 3aXHCTOM 1 rapaHTYBaHHSM IIPaB Ta IHTEPECIB JIITCH.

AHaJi3 nocaimkeHHs npoodaemu. HaiOinbImii BHECOK y TOCIIDKCHHS MTUTaHHS y4acTi aBOKaTa B
PO3MIIAAl Ta BUPIIIEHHI CIMEHHMX CIpaB, 30KpeMa y CIpaBax I0J0 BU3HAYECHHS Micls MPOXKUBAaHHS AiTeH
Ta BU3HAYCHHS Y4acTi y BUXOBaHHI Ta MOPAKY CHIUJIIKyBaHHS OaTbKiB 3 AiTbMH, OyB 31iHCHEHUH TaKUMH
HaykoBisiMu sik C. buukosa, A. Benexikrtos, C. ﬁOCHHeHKo, B. €Bko, B. 3aboposcekuii, f. 3eiikaH,
O. Kypunenko, O. llonynina, H. Cakapa, I'. CeitTiimuna, C. ®ypca, 3. PoMoBcrka, ['. SIHOBCEKa Ta iHIIII.

Mera cTaTTi HoJsraEe y IOCIiPKeHH] POJIi aIBOKATa SK NPEJCTaBHUKA B CIMEHHUX CIIpaBax, 30Kpe-
Ma cripaBax IIOA0 BH3HAYEHHS MiCIld MPOKUBAHHS JiTeH Ta BU3HAYCHHS y4acTi y BUXOBaHHI Ta MOPSAIKY
CIIKYBaHHS OATBKIB 13 TITEMHU.

Bukiag ocHOBHOro Matepiaiy. Y cydacHOMy yKpaiHCBbKOMY CYCINbCTBI IpoOJieMH, SIKi OB’ si3aH1
3 BHUPILICHHSIM CIMEHHMX CIOPiB, QyXe YacTo i OO0JIiCHO 3a4inaioTh MpaBa HEMOBHOMNITHIX IiTeH, AiTei-
IHBaJIIZIB Ta MalOTh BakiuBe 3HaueHHs. CpboronaHi cyznoBa (opma 3axucTy mpaB OTUTHHU € OCHOBHOIO,
OCKIUJIBKM caMe B CYIOBOMY HOPAIKY MOXe OyTH HalOUIbII e)eKTUBHO 3aXUILEHE MOPYIIEHE, OCKApKEeHE
IpaBo Ta OXOPOHIOBaHMii iHTepec quthau [4, c. 82-83].

Bapro 3ayBakuTH, 110 B HOPMATUBHOMY DPETYNIOBaHHI PO3IJSLy Ta BHUPIMICHHS CIMEHHHUX CIIpaB
II0/I0 iTeH BUHUKAE yXe 0araTo MUTaHb, IO COPUYMHEHO HASABHICTIO CYHNEPEYHOCTEH MK HOpMaMH LiU-
BIJIBHOTO MPOLECYAIbHOTO MpaBa Ta CIMEHHOIo IpaBa, a TaKOXK BIACYTHOCTI €AMHOTO MiAXOLYy O PO3y-
MiHHS TOTpeO Ta iHTepeciB AUTHUHU B CYAOBiH MPaKTHULI NPU BUKOHAHHI CYZOBHUX PILICHB 1 1Ie HE3BaXKAI0UN
Ha 3Ha4YHY KUIBKICTh pilieHb €BPOINEHCHKOTo Cy1y 3 IpaB JIIOJUHU 3 [IUX TUTAHb.

Tak, ocranHs cynoBa pedopma, Ha Kaib, 3MIIAIA 11033 YBAarol MpoOJIeMH, sKi BHHUKAIOTh TPH
PO3IJIsL CIIpaB, MOB’A3aHUX 13 BUXOBAHHAM JiTeH, BU3HAYCHHSAM iX MICIIS IIPOKUBAHHS, y4acTi 0aThKiB Ta
POAMYIB Yy IX BUXOBaHHI Ta YTPUMaHHI TOIIIO.

Jlo mpuKkiagy, BIANOBIIHO IO MOJOKEHb MYHKTY 2 crarTi 3 KOHBEHINT npo npaBa TUTHHH KOXKHIM
JIMTHHI TIOBMHHI OyTH rapaHTOBaHI Taki 3aXKCT Ta MIKITyBaHHS, sIKi HE0OXimHi /s 11 6maronomyyus [5].

VY4acTh afiBoKarta B IIii KaTteropii ciMeifHUX cripaB OB’ s3aHa MEPEBaKHO 3 MPEJICTABHUIITBOM iHTE-
PECiB OJTHOTO 3 MOAPYIKAKS, IO € CTOPOHOIO Y CIPaBi, aje MOXKIIUBE 1 IPEICTABHUIITBO 1HTEPECIB JUTHHHU B
TaKuX CIOpax.

Crarrero 153 CK Ykpainu Bu3Ha4eHi IpaBa AUTHHU Ta ii OaThKiB Ha CINIKyBaHHA. baTbkaMm JUTHHH
(matepi Ta 6aThKOBi) 3aKOHOM TrapaHTOBaHE MPaBO OE3MEPEIIKOIHOTO CHIIKYBaHHS 3 JUTHHOK, OKpIM
0o0MexeHb HOPMAaTUBHOT'O YU CYIOBOT'O MOPSIKY.
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3aKOHOIAaBUO TAKOXK 3aKPIIJICHO, IO 3/iCHEHHS 0aThKaMU CBOIX MpaB Ta peaiizaiis iX iHTepeciB
HE MOKE CYIEPEUYHUTH iHTepecaM AUTHHU. TakoX JUTHHI rapaHTOBaHa IOBara Ta HEAOTOPKAHICTh, HE AO-
nycKaeThesi Oyab-sike motypanss ii mpas (ct. 155 CK Ykpaiun).

barpku He MarOTh MpaBa yXWIATUCS BiJ BUKOHAHHS CBOIX 00OB’S3KiB, a B pa3i BUMHEHHS TaKuX il
JI0 HUX MOXKYTh OYTH 3aCTOCOBaHi 3aX0/1 BIUIMBY, Niepe10aueHi 3aKOHOM.

BupilieHHs: MUTaHHS BUXOBAaHHS JAUTHHH, y4acTi B il BUXOBaHHI 4ieHiB poaunu (0a0ych, miqy-
CiB, IHIIUX POAMYIB) MOBHHHO BHUPIIIyBaTUCS OaThKaMH CIIJIBHO Ta 3a B3a€MHOMK 3rojomo (ct. 157 CK
VYkpaian).

VYyacTh agBOKaTa y cripaBax Mpo BUXOBAHHS AITEH € 4aCTUM SIBUILEM i, SIK IPABUIIO, TIOB’si3aHa 3 po-
3ipBaHHSAM IUTIO0Y MOJPYKKSIM, BCTAHOBJICHHSIM PEXHMY PO3AUILHOTO MPOKUBAHHS MOJIPYXKS. Y TaKHX
CrpaBax aJBOKaT MMOBHHEH 30CEPE/KYyBATH yBary CTOpiH CIMEWHOI0 CIopy Ha iHTepecax Ta morpebdax Iu-
THHH, a HE Ha 33J0BOJICHHI BIACHUX 1HTEpECiB Ta aMOiLil MaifHOBOTO YH OCOOHCTOTO XapakTepy.

HieBoto ¢popmolo ydacTi alBoKara y TaKUX CIpaBax MOXKE CTAaTH KOHCYJIbTYBaHHS 13 3aCTOCYBaHHIM
IPUMHPIOBAIIBHUX TPOLIEAYP YU Me/iallil K aJbTePHATUBH CyJOBOMY PO3IJIsiAy Crpasu [5].

VY cnpaBax npo BUXOBaHHS AiTeil MOTpiOHO BpaxOBYBaTH, L0 HE3aJIEKHO Bifl TOTO, 13 KUM MPOKUBAE
JTUTHHA, OOMIBOE OATHKIB MOBHHHI MPUIMATH Y4acTh y ii BAXOBaHHI Ta PO3BHUTKY: SKIIO OAMH i3 0aThKiB
HE TPOKHUBAE Pa3oM i3 JUTUHOIO, BiH 3000B’sI3aHUI HEe JUIIEC HAJIaBaTH 1 yTPUMAaHHS BiIMOBIIHO IO
notped Ta PO3BHUTKY, a TOH i3 OATHKIB, 13 KUM JIUTHHA MPOKUBAE, HE Ma€ MPaBa CTBOPIOBATH TEPEIIKO/IH,
YHEMOKJIMBJIIOBATH CIIJIKyBaHHS JUTHHH 3 1HIINM 13 OaTBKiB.

Besnepeuno, 6aTbku MOBUHHI JIWTH 3r0AHM B MUTAaHHSIX BUXOBAaHHA IAWTUHH, MPOTE, AK 3aCBiAUye
MPaKTUKA PO3MIISIY TAKUX CIIPaB Ta BUKOHAHHS PIlIeHb Y IIMX CIMEHHUX clpaBa, JOCSITTH TaKoi 3TOJIH
CKJIaJHO.

VY Takux cUTyamisx aJBOKar K MpogeciiiHuii MpeICTABHUK MOBUHEH P03’ ICHUTH KIIIEHTOBI IepeBa-
M caMe MHPHOTO, JIOCYIOBOTO BPETYJIIOBaHHS TaKOro CIOpY Hacammepenl B iHTepecax auTHHU. Came
a/IBOKAT TMIOBHHEH HATOJIOCUTH Ha HEOOXiTHOCT] YKIIJICHHS IOTOBOPY TPO 3/1iHCHEHHS OaThKaMH 0aThKIBCHKUX
000B’sI3KiB 11010 BUXOBAHHS, yTPUMaHHS JUTHHH Ta peaiizalii 6atbkaMu iXHIX mpaB y miik cdepi.

BiamoBigHO 10 YMHHOTO 3aKOHOABCTBA TAKHU JTOTOBIP YKIAAAETHCSA Y MUCHMOBIH (hopMi Ta mimis-
rae HoTapiajJbHOMY mocBimueHHIO [6, c. 152]. Besmepeuno, 1o 0 3BepHEHHsS 10 HOTapiyca 3 METOH
MOCBIJTYEHHS TAKOTO JIOTOBOPY aJBOKAT MOBHHEH HAJaTH IPABOBY JOMOMOTY y IIbOMY IUTaHHI, a came:
PO3’SICHUTH TOBIPUTENIEB1 3MICT TAKOTO JOrOBOPY, HACIIAKH HOT0 YKJIQAECHHS TOLIO.

BaxxnuBy posib y BUpIlIEHHI CHIOpPY OaThKIB 11100 BUXOBAHHS IXHIX JiTEH BiJBEICHO HOpPMaMH Ci-
MEHHOr0 3aKOHOAABCTBA OPraHaM OIIKH Ta MiKITyBaHHS.

Ponb afBokaTa y mpeacTaBHUIITBI IHTEPECIB OJHIET 31 CTOPIH Yy CHpaBi NMPO BUXOBAHHS TUTUHU y
CIIJIKYBaHHI 3 OpraHaM¥ OITiKH Ta MIKIyBaHHS HE MOXKHa MPUMEHIIYBATH, aJpKe caMe Il OpraHd MOXYTh
NpUAMAaTH PIilICHHS OPO BHIYYECHHS AUTHHHM 3 CiM’1, HAJaI0Th BUCHOBKHU LIOA0 YMOB MPOXXHUBAHHS AUTHHU
TOIIIO.

BinnosigHo no crarti 29 LIK Ykpainu Oyap-sika ¢izudna ocoda, ZOCSTIIN YOTHPHAALUSTHIITHHOTO
BiKYy, Ma€ MPamnBo BiJIbHO 0OUPATH CBOE Miclle NPOKUBAHHS, OKPIM BUIIAKiB Iepe10auyeHUX 3aKOHOM.

o x € MiclieM IPOKMBaHHS IUTHHHU? 3aKOHOAABEIb 3a3HAva€, 0 I (hi3UYHUX OCI0 BIKOM BiX
JIECATH JI0 YOTUPHAALSTHA POKIB MICIIeM MPOXUBAHHS € MicIle TPOKUBaHHSA i 0aThKiB a00 OJHOTO 3 HUX,
YCHHOBJIFOBAYiB, OIMIKYHIB, a Y BHIIaJKaX NepeOyBaHHSI TUTHHUA B HAaBYAJbHO-BUXOBHOMY 3aKJIaji, 3aKiaii
OXOPOHH 3/I0pOB’s1, MicLieM ii poKUBaHHs OyJe MiCIe 3HAXOIKEHHS TaKoi ycTaHOBH. Miclue npo>KUBaHHS
MaJIOITHOT IUTHHU MOXe OyTH BCTAaHOBIICHE 3a 3rOZ0I0 JUTHHU Ta i1 6aThKiB a00 opraHizaliii, ska 37iic-
HIOE I1[0JI0 TUTHUHH OMIKYHCHKI (PYHKIIIT.

JeranbHO pernaMeHTOBaHE THTAHHS BH3HAYCHHS MICIHS TPOXKWUBaHHA IUTHHU y crarti 169 CK
VYxpainu. Tak, miciie MpoXKUBaHHS JUTHHN BU3HAYAETHCS OaTbkamu abo 3a iX 3rojioro, 30KpemMa, MicIe
MPOKMBAHHS JUTHHU BIKOM J0 JECSITH POKIB BH3HA4Ya€ThCs 11 OaThKaMH 3a B3a€MHOIO 3T'0JI010, MiCIIe
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NPOXXUBAHHS JUTUHU BIKOM Bijl JIECSATH 0 YOTHPHAANSTH POKIB BU3HAYAETHCS OaThKaMU Ta JUTHHOIO
3a CHIJIEHOIO 3r0JI0K0, Y BHUIAJKaX, KOJIH 0aThKU HE MPOKUBAIOTH Pa3oM, TO AWTHHA Ma€ MpaBo 0OUpaTH
TOTO 3 OATHKIB, 13 KUM X04Ye MPOXKUBATH CAMOCTIHHO MICHS JOCATHEHHS YOTUPHAIATUPIYHOTO BIKY.

VYci cnopu moa0 MicHs TPOXKUBAHHS JUTHHH BUPINIYIOTHCS a00 OpraHaMH OIIKM Ta MiKITyBaHHS,
a00 x y cynoBomy nopsiaky (ct. 161 CK Ykpainmu).

AJBOKaT MOKe OYTH 3alTydeHUH 10 HaJJaHHS TIPABOBOI JIOIIOMOTH SIK ITPH BUPILICHHT TUTAHHS MiCIIs
NPOXKWBAHHS TUTHHHU B aIMIHICTPaTHUBHOMY i B CYyJJOBOMY MOPSAKY. Y BUIAJKy Y4acTi B TAKHX CIMEHHUX
CrpaBax aJBOKAT [TOBHHEH CIPHITH 3aXKCTy IHTEPECiB KIIiEHTA, IPOTE HE BCYyIEpeY MpaBaM Ta iHTepecaM
IUTHUHH, TITEH.

Tak, aBOKaT MOBUHEH 3BEPHYTH yBary ocoOH, sIKy BiH MPEJICTABISIE y CIpaBi MPO BU3HAYCHHS
MicliS MMPOKUBAaHHS JUTHUHH, HAa Ti 00CTaBUHHM, SKi BPAaXOBYIOTHCS OpPraHOM ONIKH Ta MiKJIyBaHHS a0o
CyJIOM IPH BUPIIICHHI TaKKX CIIOPIB, @ CaM€ BPaXOBYIOThCS HACTYIHI OOCTABMHH. CTaBJICHHS 0aThKiB
JI0 BUKOHAHHS CBOIX 0aThKiBChKHX 00OB’sI3KiB (Y4acTh y )KUTTI IUTHHH, 3aJyYCHHS 10 3aXOIUICHb K-
THHH TOII[0), 0COOUCTA MPUXUIBHICTh JUTHHHU 10 KOXHOTO 3 HUX (BIJACYTHICTH y TUTHHHU MOpPAIbHUX
MEPECTOPOr UM CTPaxy Iepea KMMOCH i3 0aThKiB), BiK AMTHHH, CTaH ii 3M0poB’s Ta iHII 00CTaBHHH,
10 MAIOTh Ba)KJIMBE 3HAYCHHSI.

Takok opraHu OIIKM Ta MIKIyBaHHS ab0 CyJl BPaxOBYIOTb OCOOMCTI SIKOCTi, XapaKTepUCTUKU
KOXXHOTO 3 OaThbKiB IPH BUPIIIEHHI MUTAHHS PO TPOXKUBAHHS JTUTHHHU, a TOMY OCOOH, SIKI XapaKTepusy-
IOTHCSI IPOTUIIPABHOIO TIOBEIIHKOIO, 3JI0BXKHMBAIOTh AJKOT'OJIEM, BKHUBAIOTh HAPKOTHUYHI UM MCHXOTPOIIHI
PEYOBUHH, BEAYTh aMOPaJIbHUI CHOCIO XKUTTS, COLiabHO HE a/JalTOBaHi, HE MPALIOIOTh 1 HE MalOTh Ca-
MOCTIHHOI'O BJIACHOTO JJOXOAY TOILIO HE MAIOTh IIEPEBar.

IOpucaukuiiiHi opranu MOXXyTh OpaTu 10 yBard i iHm ¢akTopu Npu BUPILICHHI MUTaHHS MicCIs
MPOKUBAHHS TUTHHH, aJKe, 0 MPUKIANy, ocoda Moxe OyTH TiTHOIO Ta BiANOBIJATH yCiM BUMOTaM,
npore ii mpodeciiiHa NisMBHICTh BHUKIIOYAE MOXJIHMBICTH HAJIEKHOTO BHKOHAHHSA OaTbKiBCHKHX
o6oB’s3KkiB [7, ¢. 36-37].

VY Bumagkax, KOJH XKOACH 3 0aTbKiB HE MOXKe 3a0€3MeYNTH IiJHI yMOBU MPOXUBAHHSA AUTHUHH, ra-
panTyBatu i HOpMaJdbHUN (PI3UUHHMIA Ta MOPaJbHUN PO3BUTOK, HAJICKHUM YHMHOM BUXOBYBAaTH AWUTHHY,
OpraHH OITIKM Ta MIKIyBaHHS a00 X CyI MOXYTb IPHUHHATH PILLIEHHS PO NepeAaHHs AUTHHHU 1HIIUM OCO-
O0am. Tak nmuTmHa MOoXxe OyTH IepelaHa HA BUXOBaHHS AimyceBi, 6a0yci, IHIIMM poaudaM 3a iX 3asBOIO.
SKmo X OUTHHA HE MoXKe OyTH mepenaHa W TakuM ocobam abo X BOHHM He OaxkaroTh 3a0paTu IWTHHY Ha
BUXOBAHHS, CY/IOM 3a 3BEpPHEHHSIM OpTaHy OIIKH Ta MIKJIIyBaHHS MOe OyTH BiniOpaHO AMTHHY Bix ociO, i3
SIKUMH BOHA MPOXHBAE, Ta MEPEJaHo ii i/ OMiKy opraHy OMIKH Ta MiKJIyBaHHSL.

st ocoOu, sixka He Mae GpaxoBoi IOPUANYHOT, IEAATOTTYHOI OCBITH TaKa CHTYallisl BUNAETHCS HOPMa-
JIBHOIO, IPOTE OibIIiCT (axiBUiB Y HAPHHI JUTAYO1 ICUXOJIOTIT, MPABHUKIB BUCIOBIIOIOTH AYMKY, 1110 Ta-
Ka CUTYyallis HE 3aBXIHU i€ Ha KOPUCTh AUTHUHHM, a POJIb OPTaHiB AEP)KAaBU YU OPTaHiB MiCLIEBOTO CaMOBPsI-
JyBaHHS HE MOBUHHA 3BOJAMTHCS BHKIFOYHO /10 KAPAIBHUX METOJIB Y MUTAHHAX JITEH.

VY 11b0MY KOHTEKCTi BBOKAEMO 3a CIYIIHE 3BEPHYTHCS A0 CYAOBOI MIPAKTUKU €BPONEHCHKOro CyIy 3
npaB moaunu. Jlo npukiany, y cupasi “CaBinu npoTu YKpaiHu”, siKa cTocyBajacs Yy TOMY YHCII HPOKH-
BaHHS Pa30M JiTe, ski Oynu Oparamu Ta cectpamu, Cyl HarojoCuB, IO IPOKUBAaHHS CiM’ €0, mepedy-
BaHHs OaTHKIB Ta JiTEH pa30M OMH i3 OJHUM € CKJIaJJ0BOIO CIMEHHOIO YKHTTS 1 TOMY BCI 3aXOJ{ HalllOHAJb-
HUX OpTraHiB Jiep>KaBHOI BJaJ, MICIIEBOrO CaMOBPSITyBaHH:, IO MalOTh Ha METI MEPEIIKOUTH IIbOMY, €
BTPYYaHHSM B OCOOWCTE >KUTTS, MOPYIICHHSIM TpaBa, 1o 3akpiruieHe y crarti 8 KonseHmii npo 3axucr
IpaB Ta OCHOBOIIOJIOKHUX CBOOO MroauHwu [8].

[Ipu mpuiHATTI PilICHHS 1O CTPaBi CYJIOM TaKoX OepeThes 10 yBard, mo €Bponeiichkuil cya i3
npaB jroaunu (crmpasa “Casinu npotu Ykpainu” (3asBa Ne 39948/06) y cBoemy pimenHi Big 18 rpyans
2008 poky HaroJolyBas, 110 MPaBo OATHKIB 1 JAiTel OyTH MOPSI OJUH 3 OJJHUM CTAaHOBUTH OCHOBOIIO-
JIOKHY CKJIAJIOBY CIMEHHOTO JKHMTTS 1 IO 3aXOJH HAI[IOHAJIBHUX OpPraHiB, CIPSIMOBaHI NEPEIIKOJIUTH
1IbOMY, € BTpY4YaHHsM y TpaBa, rapaHToBaHi crarTeto 8 KoHBeHIII Mpo 3axMCT mpaB 1 OCHOBHUX CBO-
6o moaunu [8].
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[loni6Hy mo3uLi0 BUCIOBUB CBPONEHCHKUNA CyA i3 MpaB JIIOJUHMA B KOHTEKCTI “HammipHoi pomi”
OpraHiB OIMIKH Ta MiKJIyBaHHs y cripasi “Oinccon npotu [IBemni”», a camMe HEMOBHOMITHI AiTH (Tpoe miTeit)
Oynu BUITydeHi 3 ciM’T mij] oMKy JIepXKaBy yepe3 Te, 0 OPraHu OIiKK BBaXKAJH, 0 NepeOyBaHHs AiTeH Yy
ciM’1 3yMOBJIIOE 3arpO3u JJIs iX PO3BUTKY, OCKUIbKM OaThKHU JITE€H HE 3/1aTHI 33J0BOJIbHATH IOTPEOU JiTei
y JOTJISAI, 3aXKMCTi Ta BUXOBaHHI. Y Ii#i cripaBi €BpONECHCHKUM CYIOM i3 IPaB JIIOAMHA BCTAHOBJICHO SIBHE
NOpYIICHHS TTOJIoKeHb cTaTTi 8 KoHBEHIIIT Mpo 3aXKCT MpaB i OCHOBHUX CBOOOJ JIIOJAMHU HE Y YaCTHHI
MPUUHATTS PIllICHHS PO OMIKY HaJ JIThbMH, & CTOCOBHO THX METOJIB, SKi OyJIM 3aCTOCOBaHI IIPH BHJIyYCH-
Hi JIiTeH, a caMe PO3JIydYCHHs JITeH He JuIIe 3 0aThKOM Ta MaTip’10, aje ¥ po3JIy4eHHs aiTed Mix co0oro,
00MeXeHHsI JI0IyCKy OaThKiB 10 CIIJIKYBaHHS 3 TiTbMH [9].

€Bponeiicbkuil cyJ i3 MpaB JIOJWHYU MOCHIIOBHO BTUIIOE€ Y MPAKTUKY IPHUHLMII, 32 SIKUM HalBH-
MM Yy TaKUX KaTeTopisix crpaB MOBUHHI OyTH iHTepecHu OUTHHH. BiTuM3HSHA CyqoBa MpakTHKa, HA ,
HE 3aBXKIHM BPAaxOBY€ iHTepecH Ta MOTpeOM IUTUHU NMPHU BUPIILICHHI CIOPaB MPO Miclie NPOXUBAHHS YU
BUXOBaHHS AUTHHH.

Boanouac ciin 3ayBakutH, 110 npaBoBi nmo3uiii Bepxosnoro Cyny Ykpainu B ciMeHUX crHpaBax,
II0 CTOCYIOTBCS IiTeH, Tex € Oam3pkumu 1o npaktuku €CIUL Sk npuknan, MmoxxHa npusecty [loctanoBy
Bepxosroro Cyny Ykpainu Big 23.12.2019 poky, 1o crocyBanacs MTaHb MPE3yMIILIi HA KOPUCTh MaTepi
11010 TIpaBa Ha BUXOBAHHS TUTHHU Ta Micii ii mpoxkuBanHs [10].

[pu posrisini cripaBu Mpo BU3HAUSHHS MICIS TIPOKUBAHHS JUTUHH YM 11 BAXOBAHHS CY/I, IKUH PO3-
TIIsIa€ CIpaBy, MOXKE 3aCiIyXaTu AYMKY JUTHHH 32 YMOBH, SIKIIO TaKe BUTUIMBAE 3 IHTEPECIB caMOi JTUTHHH
(4. 3 cr. 171 CK Ykpainn).

BopHouac nipu BUHECEHHI pillleHHsI Y Takiii cripaBi Cy He 3000B’s13aHUIN HE JIMIIE BPaxOBYBaTH BU-
CHOBKH OPraHiB OIKH Ta MIKIYBaHHS IIOJ0 BUXOBAHHS Ta MICIl TIPOKUBAHHS JUTHHH, aie W MOXe He
BpaxOBYBAaTH MOOAXaHHs caMol JUTUHH 3 LBOTO MUTaHHA. Jl0 TOro X cyl MpuiiMae pillleHHs y TaKUX BU-
najKax, Kepyrunuch iHTepecaMy AUTHHU.

Sk npukian, moxkna npusectu lloctanoBy Bepxosnoro Cyny Ykpainu Big 12.07.2017 poky, y sKiit
CyJ HE 3BR)XMB Ha MEPEKOHINBE Oa’kaHHA TUTHHU NPOKUBATU 3 OATHKOM, BU3HAUMUB i1 MiCIIEM MPO>KHUBaH-
HS 32 MicLileM IPOKMBaHHA MaTepi. B oOrpyHTyBaHHs cBO€l mo3uuii cyaoM OyJio 3a3Ha4YeHO, IO 3roAa Ha
NPOKUBAHHS JUTUHH 3 OJHUM 3 0aThKiB HE MOXe OyTH AJIsl cyay aOCOJIOTHOMO, a ¢y Oepe A0 yBaru iHre-
pecu AUTUHH Ta i1 paBa, siki Bu3HaueHi KoHBeHLiero npo npasa aiteil ta Jexnapauieto npas autuau. Cyx
MOBWHEH BHU3HAYMTHUCS 3 MIUTAHHSM, UM HE TOPYIIYE Taka 3roja JUTHHU i1 TpaB Ta iHTEPECiB, MOJIOKEHHS
KonBeH11ii nmpo mnpaBa TUTHHYU Ta BKa3aTH Y CBOEMY pillIeHHI OOCTaBHHU Ta JOKa3H, Yepe3 sKi BiH JIHIIOB
BHUCHOBKY PO HEOOX1THICT B3SITH 32 OCHOBY caMe JIyMKY JIWTHHH Ta HaJlaTH il IiepeBary CTOCOBHO iHIIINX
3aco0iB goka3yBanHs [11].

VYyacTh aziBOKaTa y crpaBax MO0 JiTel Mae BRXJIMBE 3HAYCHHS 1€ W B THMX BUIAJKaX, KOJIH OJUH
i3 0aTHKIB, 13 SIKMM MPOXXHUBAE JUTUHA, 3BEPTAETHCS IO CYAY 3 MIO30BHOIO 3asBOIO0 y CIIPaBax Mpo HaJlaHHS
CY/IOM JIO3BOJIy Ha TMMYACOBHI BHi3[ JUTHHA 3a KopmoH [12, 13], y Bumaaky BiIMOBHU iHIIOTO 3 OaThKiB
Hagatu TaKy 3roay (m. 3 4. 4 ct. 19 LUIIK Ykpaiun).

He 3Baxkaroun Ha Te, 10 Taka CIpaBa PO3TIANAETHCS Y MOPSAKY CIPOIICHOTO MO30BHOTO IMPO-
BaJDKCHHS, Y4acTh aJBOKAaTa MOXE IOJSATaTH HE JIMIIE B HAJAAaHHI KOHCYJbTALIl OO0 CrOCOOIB 3aXHUCTY
TaKOro MpaBsa, ajie i y CKJIaAaHH] BiANOBIAHUX MPOLECYAIbHUX TOKYMEHTIB Ta y MPEICTaBHHULTBI 1HTEpe-
CiB CTOpPOHH B LIMBLIBHIHN CIIPaBi y CyZJIOBOMY 3acCiJaHHi.

OcHoOBHi poO6JIEeMHI TUTAHHS PO3IIISAY TA BUPIMICHHS CHOpaB 100 BUXOBAHHSA AiTeH, BU3HAUCHHS
ix micusg mpoXMBaHHS HAa CHOTOJHI YacTO € MPEAMETOM PO3IIISAY Y MOPSAAKY LMBUIBHOTO CYyIOYMHCTBA,
1o IO CBIIYMTH 3HAYHA CYJI0BA MPAKTHKA Y TAKUX CIIpaBax.

Bopanouac i cyz, 1 opranu omiky Ta MKIyBaHHS SIK FOPUCIUKINHHI OpraHy, 10 YIOBHOBa)KCHI 3aKO0-
HOJIAaBCTBOM JI0 PO3IJISALY L€l KaTeropii CIMEHHHUX CIIpaB, MOBUHHI 3aBXKM 3BaXKaTH Ha IpaBa Ta iHTEpPECH
JUTHHY TP TIOCTAHOBJICHHI PIllICHHS, a TAKOXK BPaXxOBYBaTH CIIOCOOM Ta MOPSAOK BTUICHHS TaKUX PillleHb
Y KUTTS.
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BucHoBkH. Y HOPMAaTUBHOMY pETYJIIOBaHHI PO3IIISY Ta BUPILICHHS CIMEHHHUX CIIpaB MO0 JiTEH
BUHHKAE JyXe 0araTo MUTaHb, IO CHPUYMHEHI HASBHICTIO CyNepeyHOCTed MiXK HOpPMaMH IHBUIBHOTO
MIPOIIECYATBHOIO IIPaBa Ta CIMEHHOr0 MpaBa, a TAKOX BIJACYTHOCTI €UHOIO MiXO0MY 10 PO3yMIiHHS MOTPEO
Ta IHTEPECiB TUTHHU Y CYIOBiil MPaKTUI MPH BUKOHAHHI CyJOBHX DillleHb, 1 116 HE3BAKAIOYM HA 3HAYHY
KUTBKICTB pillleHb €BPONEHCHKOTO CY/y 3 MPaB JOJAWHH 3 IUX TUTAHb.

VYci I0pUCIUKIIIMHI OpraHH, 10 YITOBHOBaYKEHI PO3IIIAAaTH JaHy KaTEeropiro CIMCHHHUX CIIOpIB, ITO-
BUHHI 3aBX/IM BPaXxOBYBaTH IIPaBa Ta iHTEPECH AUTHHH IIPH [TOCTAHOBJICHHI PilllEHHS.

VYyacTh afBokaTa sk podeciiiHoro mpeicTaBHIKa 4acTo Ja€ 3MOTY YHUKHEHHS KOH(IIKTIB Ta BHU-
pilleHHs TOAIOHKX CTpaB HUISIXOM YKJIaJICHHS IOTOBOPY MK CTOPOHAMH TPO YYacTh Y YTPUMaHHI Ta BU-
XOBaHHI JUTHUHH.
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LAWYER'S PARTICIPATION IN CASES OF DETERMINATION
OF CHILDREN'S RESIDENCE AND PARTICIPATION
OF PARENTS IN THEIR UPBRINGING

The article highlights the peculiarities of a lawyer's participation in cases concerning the
determination of children's place of residence, cases of participation in upbringing and the order of
communication between parents and children.

The author analyzes the main provisions of family law and the rules of civil procedural law
governing the determination of place of residence and upbringing of children. The article pays special
attention to the analysis of the legal positions of the Supreme Court of Ukraine and the decisions of the
European Court of Human Rights on this issue.
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In cases of child rearing, the lawyer's participation is usually associated with the divorce of the
spouses, the establishment of a regime of separate residence of the spouses, however, in such cases the
lawyer must draw the attention of the parties to the family interests and needs of the child. property or
personal ambitions. According to the author, counseling through conciliation or mediation as an
alternative to litigation can be an effective form of attorney participation in such cases.

Undoubtedly, parents must agree on the upbringing of the child, but, as the practice of
considering such cases and implementing decisions in these family cases, it is difficult to reach such an
agreement. In situations where parents cannot agree on participation in the upbringing and
maintenance of children, the lawyer, as a professional representative, must explain to the client the
benefits of peaceful, pre-trial settlement of such a dispute, primarily in the best interests of the child. on
the exercise by parents of parental responsibilities for the upbringing, maintenance of the child, and the
exercise by parents of their rights in this area.

As disputes concerning the child's place of residence are resolved either by the guardianship
authorities or in court, a lawyer may be involved in providing legal assistance both in resolving the issue
of the child’s place of residence both administratively and in court. The author states that a lawyer as a
representative in civil proceedings should help protect the interests of the client, but not contrary to the
rights and interests of the child, children.

Keywords: lawyer, family disputes, child's place of residence, parents' participation in the child’s
upbringing.
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